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433 Filed Feb 15 1949 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 628- ’49. 

Joseph Cogito, 1728 Webster Street, N. W., Washington, 

D. C-, Plaintiff 

v. 

Fred S. Kogod and Celia Kogod, Defendants 

Complaint for Injunction to Remove Obstruction to Ease¬ 
ment (Right of Way) and for Damages. 

1. Jurisdiction is founded on the general jurisdiction of 
this Court as provided by the Code of Law for the District 
of Columbia, Title 11, Sections 301 and 306. The suit is 
an action for equitable relief and damages and the matter 
in controversy exceeds, exclusive of interest and costs, the 
sum of three thousand dollars. 

2. The plaintiff, Joseph Cogito, is a citizen of the United 
States and a resident of the District of Columbia, and 
brings suit in his own right. The defendants, Fred S. 
Kogod and Celia Kogod, are citizens of the United States 
and residents of the District of Columbia, and are sued 
in their own rights. 

3. This suit is filed to compel the defendants to remove 
an obstruction to an easement (right of way) to which the 
plaintiff is entitled by deed and by prescription and of 
which the defendants had both actual and constructive 
notice. 

4. By deed from Charles Seligson, as trustee of Adolf 
Gobel, Inc. in bankruptcy proceedings, which deed was 
dated February 4, 1943 and is recorded in Liber No. 7833 
at folio 158 of the Land Records of the District of 
Columbia, there was conveyed to the plaintiff, in fee simple, 
the following described land in the District of Columbia: 
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“Part of a tract of land called ‘Fortune Enlarged’ and 
part of lot numbered five (5) in the division of the Estate 
of Joshua Beall among his heirs, being part of the tract of 
land known as ‘Fife’ and ‘Fife Enlarged’ and being part 
of the land conveyed to the Union Stock Yard Company 
by deed recorded in Liber 1280 at folio 452 among 
434 the Land Records of the District of Columbia, de¬ 
scribed by metes and bounds as follows: 

“Beginning for the same at a point in the Easterly line 
of the right of way of the Alexandria Branch of the Balti¬ 
more and Ohio Railroad, distant South 44° 01' West, 81.64 
feet from the intersection of said Easterly line of said 
right of way with the Southerly line of Benning Road (110 
feet wide), and running thence South 37° 42' East 36.34 
feet (actual measurement 36.44 feet); thence North 43° 
54' East 15.51 feet; thence South 38° 36' East 31.11 feet 
(actual measurement 31.19 feet), thence South 76° 43' East 
13.57 feet (actual measurement 13.60 feet) to a stone; 
thence South 37° 42' East 65 feet (actual measurement 
65.18 feet) to a stone; thence South 39° 21' West 359.90 feet 
(actual measurement 360.38 feet) to a stone; thence North 
50° 39' West 152 feet (actual measurement 152.50 feet) to 
the said right of way of the Alexandria Branch of 
the Baltimore and Ohio Railroad; thence along said East¬ 
erly line of said right of way, North 39° 21' East 50 feet 
to a stone; thence continuing along said line of said right 
of way North 41° 03' East 317.82 feet (actual measurement 
318.35 feet) to the place of beginning, as shown upon plats 
of survey respectively, recorded in the Office of the Sur¬ 
veyor for the District of Columbia in Survey Book 109 at 
page 485 and Survey Book 142 at page 326, now known for 
purposes of assessment and taxation as Parcel 168/50;” 

and the plaintiff is now the owner thereof. 

5. In addition to the real property described in para¬ 
graph 4 hereof, the aforesaid deed from Charles Seligson 
also conveyed to the plaintiff “all of the right, title and in¬ 
terest in and to the same of said Adolf Gobel, Inc., together 
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with any and all right, title and interest or estate which 
Adolf Gobel, Inc., debtor, or Charles Seligson, as trustee 
of Adolf Gobel, Inc., debtor, may have or could claim or 
assert in and to any of the land adjoining the above de¬ 
scribed property on the North, East or South” 

6. The defendants, Fred S. Kogod and Celia Kogod, his 
wife, as tenants by the entireties, are the owners in fee 
simple of land to the North, East and South of the prop¬ 
erty owned by the plaintiff described above. 

7. The common source of title of the plaintiff and the 
defendants was the Union Stock Yard Company, a New 
Jersey Corporation, which was vested with the fee simple 
title to the land now owned by both the plaintiff and the 

defendants on February 26, 1890. 

435 8. By an agreement of lease dated February 26, 

1890, which was recorded March 18, 1890, and is set 
forth at large in Liber 1470 at folio 249 of the Land Records 
of the District of Columbia, the Union Stock Yard Com¬ 
pany leased to the Washington Abattoir Co. of West Vir¬ 
ginia, a corporation under the laws of West Virginia, part 
of the grounds then occupied by the Union Stock Yard Com¬ 
pany as a stock yard, the same being part of the land now 
owned by the plaintiff, which lease described the prop¬ 
erty as: 

“Beginning for the same at the corner formed by the 
face of the wall on the South side of the branch and the 
fence on the West side of the main alley in said grounds, 
thence running with the line of the fence South 43*4° West 
230 feet to a cedar post, thence North with the line of posts 
46%° West 120 feet to a post thence South 43%° West with 
the line of fence 108 feet to a post on the line of an alley, 
thence North 46%° West 32 feet to the line between 
the lands of the Baltimore and Ohio Railroad Company and 
those of the Union Stock Yard Company, thence North east- 
wardly along said line of division 374 feet to the North¬ 
eastward face of the wall near the branch aforesaid and 
thence along said wall to the place of beginning—a plat of 
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which said parcel of land is hereto attached Marked *A’ 
and said Union Stock Yard Company doth also grant, de¬ 
mise and lease unto said party of the second part its suc¬ 
cessors and assigns the right of way and passage at any 
and at all times • * * to and from the land so above de¬ 
scribed and leased over and by way of the strip of land 
marked 1 Driveway’ in the aforesaid plat and described as 
follows: 

“Beginning at the intersection of the South line of Ben- 
nings Road and the East line of the land of the Baltimore 
and Ohio Railroad Company and running thence South- 
westward along the said East line of said railroad lands to 
the land above granted and demised, thence Southeast along 
the Northeast line of said land so granted and demised 
twenty five feet, thence to said Bennings Road on a straight 
line distant twenty five feet from said Railroad lands and 
thence westward to the place of beginning”. 

9. Attached to and recorded with the lease described in 
paragraph 8 hereof was a plat and a copy of such plat is 
attached hereto marked Exhibit “A”, and prayed to be 
read as a part hereof, in which plat the alley described in 
said lease is shown. 

10. The alley shown in the plat referred to in para- 
436 graph 9 hereof is an easement of the property now 
owned by the plaintiff, which has been blocked by 
the defendants and of which the plaintiff now complains. 
The plaintiff says that the defendants were bound by con¬ 
structive notice of said lease and of the easements (rights 
of way) therein set forth. 

11. By deed dated September 20, 1894, recorded in Liber 
1946 at folio 283 of the Land Records of the District of Co¬ 
lumbia, the Union Stock Yard Company conveyed, in fee 
simple, to said Washington Abattoir Company of West Vir¬ 
ginia a part of the land now owned by the plaintiff, which 
conveyance included the land described by the lease afore¬ 
said. In the habendum and tenendum clauses of said deed 
to Washington Abattoir Company of West Virginia afore¬ 
said, the grantor conveyed the land described in said deed. 
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with the improvements, rights, ways, easement and appur¬ 
tenance unto and to the use of the said Washington Abat¬ 
toir Company and its successors forever and the said 
grantor covenanted that said grantee and its successors 
shall have, hold and enjoy the land therein conveyed with 
the easement and appurtenance thereof. The plaintiff 
claims that the alley show in the plat attached to the lease 
aforesaid, to which reference is also made in the deed afore¬ 
said, was appurtenant to and an easement of the land de¬ 
scribed in said deed and the property now owned by the 
plaintiff is the dominant tenement for an easement (right 
of way) in the use of such alley and the property now 
owned by the defendants is the servient tenement for such 
easement 

12. The Union Stock Yard Company, by deed dated May 
24,1906, which deed is recorded in Liber 3018 at folio 103 
of the Land Records of the District of Columbia, conveyed 
to Michael A. Keane and Nicholas Auth real property ad¬ 
joining the property theretofore conveyed to Washington 
Abattoir Company, as referred to hereinabove, the said 
property conveyed to Keane and Auth being described in 

said deed as follows: 

437 Beginning at a cedar post located and described as 

being 283 feet from the South wall of the branch and 
on the West side of the Main alley and running thence 
North 46%° West and perpendicular to the line of said 
alley 152 feet to the Baltimore and Ohio Railroad Com¬ 
pany’s line, thence South West along the line of the Balti¬ 
more and Ohio Railroad Company 50 feet, thence South 
46%° East parallel with first line 152 feet to the West line 
of said main alley, thence North 46%° East on West line 
of said alley 50 feet to the place of beginning, together with 
all the rights, privileges and appurtenances, easement and 
rights of way to the same belonging or in any wise apper¬ 
taining but not including the use of any alley south of the 
north line of the property hereby conveyed. 

13. The plaintiff says that the reference in said last men¬ 
tioned deed “not including the use of any alley south of 
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the North line of the property hereby conveyed” means ! 
in substance that only that portion of the alley south of 
the north line of the property thereby conveyed was closed ! 
to the said grantees but that the portion of the alley north 
of the said property line was open to and an easement for | 
the said grantees and their successors in title, and it is this ! 
portion of said alley which the plaintiff contends is appur- j 
tenant to and an easement of the plaintiff’s property and ! 
over which the obstruction has been placed by the defend- j 
ants. The plaintiff says that the defendants were bound j 
by constructive notice of said deed. 

14. By various mesne conveyances, documents and court 
proceedings, the title to the real estate now owned by the 
plaintiff, described hereinabove, became vested in the plain- j 
tiff by the deed recorded in Liber 7833 at folio 158, referred j 
to in paragraph 4 hereof. 

15. The defendants own the property adjoining the prop- i 
erty of the plaintiff and said property was acquired by them 
as hereinafter set forth. 

16. The Union Stock Yard Company conveyed to the j 
Eastern Development Corporation, by deed dated June j 
27th, 1941, which deed was recorded on July 9th, 1941 and j 
is set forth in Liber 7637 at folio 43 of the Land Records ! 
of the District of Columbia, the property now owned by 
the defendants described in the paragraph next succeed¬ 
ing. 

438 17. The Eastern Development Corporation con- j 

veyed to Fred S. Kogod and Celia Kogod, his wife, j 
as tenants by the entireties, by deed dated May 14, 1942, j 
which deed was recorded on May 20, 1942 and is set forth 
in Liber 7754 at folio 571 of the Land Records of the Dis¬ 
trict of Columbia, the property now owned by the defend- j 
ants, in which deed the said property is described as fol- j 
lows: 

i 

I 

1 ‘Part of a tract of land called ‘Fortune Enlarged’, de-j 
scribed as follows: beginning for the same at the intersec¬ 
tion of the Southerly line of Benning Road and the West, 
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line of Minnesota Avenue and running thence South 22° 00' 
West, 55.76 feet; thence South 29° 48' West, 622.53 feet; 
thence North 64° 23' West, 569.07 feet, thence North 38° 52' 
East, 127.43 feet; thence South 50° 39' East, 152 feet; thence 
North 39° 21' East, 359.90 feet; thence North 37° 42' West, 
65 feet; thence North 76° 43' West, 13.57 feet; thence North 
38° 36' West, 31.11 feet; thence South 43° 54' West, 
15.51 feet; thence North 37° 42' West, 36.34 feet; thence 
North 43° 59' 30" East, 81.64 feet to the Southerly line of 
said Benning Road; thence with said road. South 79° 01' 
East, 475.05 feet; subject to the sewer rights of way granted 
the District of Columbia by deed recorded in Liber 3872 at 
folio 178 and Liber 3873 at folio 459 of the Land Records 
of the District of Columbia. 

“Less and Excepting Therefrom, However, the follow¬ 
ing described parcel, namely: Beginning at a point in the 
Westerly line of Minnesota Avenue at the end of the two 
following courses and distances from the intersection of 
the Southerly line of Benning Road with the Westerly line 
of Minnesota Avenue, (1), South 22 degrees 00 minutes 
West along the Westerly line of Minnesota Avenue 55.76 
feet; (2), South 29 degrees 48 minutes West along the 
Westerly line of Minnesota Avenue 75 feet to the point of 
beginning of the property hereby described, and running 
thence South 29 degrees 48 minutes West along the West¬ 
erly line of Minnesota Avenue 217.8 feet; thence North¬ 
westerly at right angles to the Westerly line of Minnesota 
Avenue 200 feet; thence North 29 degrees 48 minutes East 
parallel with the Westerly line of Minnesota Avenue 217.8 
feet; thence Southeasterly 200 feet to the Westerly line of 
Minnesota Avenue and point of beginning, containing one 
(1) acre of land.” 

18. The plaintiff alleges that a main alley has existed 
and been in use as an easement for the property now owned 
by the plaintiff, extending from Bennings Road south¬ 
westerly, adjacent to and along the southeasterly side of 
the property now owned by the plaintiff, for a distance 
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439 of approximately 500 feet with an approximate 
width of 25 feet, which alley is paved and used to 
the full width thereof. The plaintiff also alleges that an¬ 
other alley, auxiliary to said main alley, has existed and 
been in use as an easement for the property now owned by 
the plaintiff, adjacent to and along the northeasterly side 
of plaintiff’s property, extending in a northwesterly di¬ 
rection for approximately 117 feet, from an intersection 
with the main alley aforesaid, with an approximate width 
of 30 feet at its intersection with said main alley and an 
approximate width of 40 feet at the northwesterly end, 
which auxiliary alley is also paved and used to the full ex¬ 
tent of the width thereof. The last mentioned alley is and 
has been used as an auxiliary alley to the main entrance 
to the first floor of a building upon plaintiff’s property, in 
conjunction with use of the main alley aforesaid, and the 
said main alley is also used for and is the primary access 
to and from the southwesterly portion of the property now 
owned by the plaintiff. 

19. The plaintiff charges and alleges that the defendants 
contend that there is a lack of continued use of the easement 
claimed by the plaintiff and that any prescriptive rights of 
the plaintiff have been lost. The plaintiff says that the 
easement claimed by the plaintiff is appurtenant to the 
property of the plaintiff, by reason of the conveyances here¬ 
inabove referred to, as well as an implied grant of an ease¬ 
ment for use of the alleys established by the common source 
of title of the parties hereto, for egress and ingress to the 
property now owned by the plaintiff. In addition, the plain¬ 
tiff claims that the said easement in the use of the alleys 
referred to herein has been available to and used for the 
property now owned by the plaintiff for more than 20 years 
last preceding and the said alleys are shown on plats, pho¬ 
tographs and documents for more than 20 years and the use 
thereof has been uninterrupted, continuous and adverse to 
the owners of the property now owned by the defend¬ 
ants for more than 20 years and the plaintiff has a pre- 
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440 scriptive right to the use of such easement. The 
plaintiff says that, if such easement were not used 
at any time, the only time such easement was not used was 
during a period when the property was vacant and unoccu¬ 
pied occasioned by a controversy of the then owners of said 
property with officials of the Federal government and the 
District of Columbia, concerning an enlargement of abat¬ 
toir facilities on such property, but at all other times, both 
before and after such non-occupancy, the said easement was 
used for the benefit of the property now owned by the plain¬ 
tiff; and, the plaintiff claims that any lack of continued use 
of the easement aforesaid, during any such period of non¬ 
occupancy of such property by reason of the controversy 
aforesaid, was not an abandonment of plaintiffs prescrip¬ 
tive right to such easement and during such period of non¬ 
occupancy nothing was done by the defendants or their 
predecessors in title to close or obstruct said easement. The 
plaintiff claims that the property now owned by the plain¬ 
tiff as aforesaid is the dominant tenement of an easement 
appurtenant over the property owned by the defendants 
and the property owned by the defendants is the servient 
tenement to such easement appurtenant, by reason of the 
conveyances aforesaid, the implied grant to the plaintiff 
and his predecessors in title, and the prescriptive rights 
of the plaintiff and his predecessors in title, of which the 
defendants had actual and constructive notice. 

20. The plaintiff alleges that the defendants at the time 
of the conveyance to them of the property owned by them, 
as described in paragraph 17 hereof, were charged with 
constructive and actual notice of the easement and right of 
way to which the plaintiff is entitled over the defendants’ 
property southerly, easterly and northerly of the plaintiff’s 
property. 

21. Ever since the plaintiff took title to the real prop¬ 
erty described in paragraph 4 hereof on the 4th day of Feb- 
mary 1943, and for 20 years prior to the time that the 
plaintiff took title, the said alleys on the Northeasterly 
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441 and Southeasterly sides of his property have been j 
used by him and his predecessors in title in their oc- j 

cupation of said property for the purposes of alleys and 
for egress and ingress to the property now owned by the j 
plaintiff, and said use has been uninterrupted, notorious, 
hostile and adverse to anyone who attempted to close the 
same. The defendants at various times, since they took 
title to the property owned by them, have threatened to 
block said alleys and excavate in said alleys and on each j 
such occasion the plaintiff has protested and the defend- j 
ants then abandoned such threatened actions, except on the 
occasion now complained of. The plaintiff alleges that he j 
not only has right by way of prescription to the said use of j 
said easement and right of way but he has title by way of 
conveyance or implied grant, for the necessary use of the j 
property acquired by him, through his predecessors in title, j 
as above described, and that no one has ever had the right j 
to block said alleys or to prevent the plaintiff having ingress j 
and egress over said alleys to his own place of business. 

22. Part of the property owned by the defendants is oc- j 
cupied by a moving picture theater, known as the Senator 
Theater. The defendants on Friday, February 4th, 1949, | 
in the late afternoon, erected a barricade over said ease- j 
ment aforesaid, consisting of a number of posts placed in | 
the main alley aforesaid, blocking the entrance so as to pre- j 
vent the traffic of automobiles, trucks and other vehicles j 
over, along and through the said alley, appurtenant as an 
easement to plaintiff’s property, and placed on said posts a ! 
sign to the effect that it could be used for parking space for j 
said Senator Theater and, notwithstanding the protest of j 
the plaintiff to the defendants, persist in saying that they i 
were within their rights in erecting said posts and signs. 

23. The property owned by the plaintiff has always been 
and is now used for commercial purposes. The plaintiff! 

has erected and rebuilt thereon several large build- j 

442 ings, one of which is used for a warehouse and the 
others are used for other commercial purposes. In- 


i 
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gress and egress to said buildings are of prime importance 
to the plaintiff. The barricade erected by the defendants 
has prohibited the nse of and barred one of the essential 
entrances to said buildings and will, if continued, affect ma¬ 
terially the value of the plaintiff’s land for commercial pur¬ 
poses, and entirely prevent access to a portion of plaintiff’s 
property. The plaintiff says that each time the defendants 
heretofore have indicated their intention to erect barriers 
across said alleys or otherwise interfere with the use 
thereof he has vehemently protested and told the defend¬ 
ants that they had no right to erect such barriers or pre¬ 
vent the use of such alleys and that, if they did so, they 
would be called to account for any damage sustained by 
the plaintiff. Notwithstanding the position that the plain¬ 
tiff has taken, the defendants have erected the barrier 
aforesaid and the plaintiff says such interference of plain¬ 
tiff’s use of said alley is a willful and malicious tort prac¬ 
ticed by the defendants upon the plaintiff. 

24. The main alley and the auxiliary alley aforesaid de¬ 
scribed in paragraph 18 hereof, are shown on a “Plot 
Plan” of of the Stock Yards Property, a copy of which 
“Plot Plan” is attached hereto marked Exhibit “B” 
and made a part hereof. All the property now owned by 
the plaintiff with the easements appurtenant thereto are 
shown in the “Plot Plan” aforesaid, Exhibit “B” hereof. 
The plaintiff says that, at the time he acquired ownership 
of the property hereinabove described, the main alley afore¬ 
said was an easement appurtenant to the property con¬ 
veyed to him and the only means of ingress and egress to 
and from part of the westerly portion of the property now 
owned by him. The alley, over which the defendants have 
placed the barrier aforesaid is shown on the Plat, copy of 
which is filed herewith as Exhibit “A”, and is referred to 
in the lease and the deeds described in paragraphs 8, 11 
and 12 hereof as the “main alley”. A description of said 
alley, over which the defendants have placed the bar- 
443 rier aforesaid, based on the course shown in the plat 
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and lease described in paragraph 8 hereof and reference 
to the markers described in said lease and the deed de¬ 
scribed in paragraph 11 hereof, is as follows: 

Beginning for the same at the corner formed by the face 
of the wall on the South side of the branch and the fence 
on the West side of the main alley in the grounds formerly 
occupied by the Union Stock Yard Company as a stock 
yard, as shown in a plat attached to a lease recorded in 
Liber 1470 at folio 249 et seq. of the Land Records of the 
District of Columbia (the said point of beginning being the 
same point of beginning for the demise and conveyances 
described in the said lease and a deed recorded in Liber 
1946 at folio 283 of said Land Records); thence running 
with the line of the said fence, mentioned in said lease and 
deed, south 43*4 degrees West 283 feet; thence running 
South 46% degrees East 25 feet; thence North 43*4 degrees 
East, parallel to the first line and distant 25 feet therefrom 
along the East line of said alley, to Bennings Road, ap¬ 
proximately 503 feet; thence westerly along the southerly 
line of Bennings Road a distance of 25 feet; thence South 
43*4 degrees West, along the west line of said Alley, ap¬ 
proximately 220 feet, to the point of beginning; the courses 
described above being subject to correction and adjustment 
for deviation and variation in the marks of the compass 
during the intervening years. 

Whereof the plaintiff demands judgment as follows: 

1. That the defendants be permanently and temporarily 
enjoined from erecting and maintaining said barrier across 
said easement (right of way) and required by mandatory 
process of this Court to remove the same. 

2. That the defendants be permanently and temporarily 
enjoined to keep open the easement in the alleys described 
in the complaint. 

3. That the defendants pendente lite be enjoined and re¬ 
quired to remove the barrier erected over the alley, as de¬ 
scribed in this complaint, and enjoined and required to 
maintain the status quo ante of the easement in said alley 
during the pendency of this suit. 
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4. That the plaintiff be awarded a money judgment 
against the defendants in the sum of ten thousand ($10,000) 
dollars for compensatory and punitive damages. 

444 5. And for such other and further relief as the na- 

ture of the case may require and to the Court seem 
right and just. 

Joseph Coorro. 

EL Winshep Wheatley. 

H. Wins hip Wheatley, Jr., 

1010 Vermont Avenue N. W., 

Washington, D. C. 

Attorneys for Plaintiff . 

% 


'District op Columbia, ss: 

Joseph Cogito, being first duly sworn on oath, deposes 
and says that he is the plaintiff in the above entitled cause; 
that he has read the aforegoing complaint by him subscribed 
and knows the contents thereof; and the facts stated therein 
are true. 

Joseph Cogito. 


Subscribed and sworn to before me this 12th day of Feb¬ 
ruary 1949. 


[notarial seal] 


Mabel L. Clopton, 
Notary Public. 
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446 Filed Mar 7 1949 

Stipulation. 

It is hereby stipulated and agreed by and between the 
parties hereto through their respective counsel of record 
as follows: 

1. That the status quo existing between the parties to 
this action prior to February 4, 1949, with reference to the 
alleged easement and alley shall be maintained. 

2. The defendants agree to remove any barricades, bar¬ 
riers, posts or signs blocking and preventing passage over 
and through said alleged easement and alley. 

3. This stipulation is without prejudice to any rights 
of the plaintiff or the defendants, and is subject to any and 
all defenses which may be interposed by said defendants. 
Defendants deny that there is any easement or right-of-way 
in favor of the plaintiff as alleged in the complaint, and 
enter into this stipulation with the distinct understanding 
and agreement that it shall not constitute an admission of 
any such easement or right-of-way. 

Dated this 5th day of March, 1949. 

H. WrasHip Wheatley 
H. Winship Wheatley, Jr. 

1010 Vermont Ave., N. W. 

Washington 5, D. C. 

Attorney for Plaintiff . 

Gbossbebg, Yochelson & Brill 
by: Irving B. Yochelson 

Attorney for Defendants. 
1709 H Sts., N. W. 
Washington, D. C. 
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447 Filed Jul 29 1949 

Answer. 

Fikst Defense. 

The complaint fails to state a claim upon which relief 
may be granted as against these defendants. 

Second Defense. 

1. Defendants admit the jurisdiction of this Court. 

2. Defendants are without knowledge as to the citizen¬ 
ship and residence of said plaintiff and, therefore, neither 
admit nor deny the allegation with reference thereto. They 
admit the allegation of said paragraph with respect to their 
citizenship and residence. 

3. Defendants deny that they ever obstructed any ease¬ 
ment or right-of-way belonging to the plaintiff. They fur¬ 
ther deny that said plaintiff has an easement or right-of- 
way either by deed or prescription, and they deny any ac¬ 
tual or constructive notice of any such alleged easement or 
right-of-way. 

4. Upon information and belief, defendants admit that 
the property described in said paragraph was conveyed to 
said plaintiff as in said paragraph alleged and that the 

plaintiff appears to be the owner of record. 

448 5. Upon information and belief, defendants admit 
the deed from said Charles Seligson as the same ap¬ 
pears of record purports to convey all of the right, title 
and interest of Adolf Gobel, Inc., and said Charles Seligson 
as Trustee of Adolf Gobel, Inc., in and to the land described 
in paragraph 4 of the complaint, and in and to any of the 
land adjoining said property on the north, east or south. 

6. The allegations of said paragraph are admitted. 

7. The allegations of said paragraph are admitted. 

8. The allegations of said paragraph are admitted. 

9. Defendants admit that the plat referred to in said 
paragraph was attached to and recorded with the lease de¬ 
scribed in paragraph 8 of the complaint. They believe the 
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copy attached to said complaint as Exhibit A is a true 
copy, but for greater certainty refer to the original thereof. 
They deny the remaining allegations of said paragraph. 

10. Each and all of the allegations of said paragraph are 
denied. 

11. Upon information and belief, defendants admit that 
Union Stock Yard Company conveyed to Washington Abat¬ 
toir Company of West Virginia part of the land of which 
the plaintiff appears to be the owner of record. For the 
contents of said conveyance, defendants refer to the origi¬ 
nal thereof or the record of the same as it appears in 
the Office of the Becorder of Deeds for the District of Co¬ 
lumbia. Defendants deny each and all of the remaining al¬ 
legations of said paragraph. 

12. Upon information and belief, defendants admit that 
the Union Stock Yard Company conveyed the land in said 
paragraph mentioned by deed recorded in Liber 3018 at 
folio 103 of the Land Kecords of the District of Columbia. 
Said conveyance was to Michael A. Keane and Nicholas 

Auth, as Trustees, in and upon the trusts therein de- 
449 dared, and defendants say that a true construction 
of said conveyance does not give any easement or 
right-of-way in said so-called alley. 

13. Each and all of the allegations of said paragraph are 
denied. 

14. Upon information and belief, defendants admit that 
according to the records, said plaintiff is the owner of the 
real estate referred to in said paragraph and more partic¬ 
ularly described in paragraph 4 of the complaint. 

15. The allegations of said paragraph are admitted. 

16. The allegations of said paragraph are admitted. 

17. The allegations of said paragraph are admitted. 

18. Each and all of the allegations of said paragraph are 
denied. If any easement ever existed, it was abandoned 
more than twenty years prior to the filing of this action. 
The buildings now occupied by the plaintiff were abandoned 
for many years, were permitted to remain in a state of 




rain, and no nse was made of them, or the so-called alley 
for more than twenty years prior to the filing of this suit. 

19. The allegations of said paragraph are denied. 

20. The allegations of said paragraph are denied. 

21. The allegations of said paragraph are denied. On 
several occasions, said plaintiff promised these defendants 
that he would not use, or permit his trucks to use, any por¬ 
tion of the land owned by these defendants, including that 
alleged to form a part of the easement or right-of-way 
claimed by said plaintiff. Notwithstanding his said agree¬ 
ment, and in violation thereof, said plaintiff used and per¬ 
mitted his tracks to use the land of these defendants, and 

as a result, these defendants were compelled to erect 
450 a barricade for the protection and preservation of 
their land and property. The remaining allegations 
of said paragraph are denied. 

22. Defendants admit that they erected a barricade, as 
set forth in. the preceding paragraph of this answer. Such 
barricade was necessary and was resorted to for the pres¬ 
ervation and protection of their property. The remaining 
allegations of said paragraph are denied. 

23. Defendants admit that the property, to which the 
plaintiff holds title of record, falls within the general classi¬ 
fication of commercial property. Defendants deny the re¬ 
maining allegations of said paragraph. They further say 
that said plaintiff has full and complete ingress and egress 
to all of the property standing in his name by using the 
driveway shown on Exhibit A attached to the complaint, 
and the easement asserted by said plaintiff is not necessary 
in order to afford him full and complete enjoyment of said 
property. 

24. On information and belief, defendants admit that Ex¬ 
hibit B is a copy of a “plot” plan, and that the property to 
which the plaintiff appears to be the record owner is shown 
thereon. The remaining allegations of said paragraph are 
denied. 
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Third Defense. 

The property over which the plaintiff claims an easement 
has not been used for an alley for ingress or egress for 
more than twenty years prior to the filing of this action. If 
any easement was ever created, by implication or otherwise, 
it was abandoned and extinguished by non-user, relinquish¬ 
ment and surrender more than twenty years prior to the 
institution of this suit, and more than twenty years prior to 
the date when said plaintiff acquired the record title to the 
property described in said complaint. 

451 Wherefore defendants pray that they may be 
hence dismissed with their costs in this behalf in¬ 
curred. 

Grossberg, Yochelson & Brill 
1709 H Street, N. W., 
Washington, D. C., 

Brandenburg & Brandenburg 
By Louis M. Denit 

719 15th Street, N. W., 
Washington, D. C., 
Attorneys for Defendants. 

452 Filed Feb 20 1951. 

Pretrial Proceedings. 

Statement of Nature of Case: 

Complaint for injunction to remove obstruction to right 
of way, and for damages. 

Plaintiff claims right of way through defendant’s prop¬ 
erty acquired by deed or by prescription ; plaintiff on Feb. 
4,1943 acquired certain commercial property in the rear of 
Benning and Anacostia Roads, N. E., from trustee in bank¬ 
ruptcy for Adolf Gobel, Inc., together with all right, title, 
or interest of Gobel in adjoining land north, east, and south; 
defendants on May 14, 1942, acquired the adjoining prop- 
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erty north, east and south of plaintiff’s property; both 
properties were originally part of tract owned by Union 
Stock Yard Company; in 1890 Union leased part of land 
now owned by plaintiff to Washington Abattoir Company 
of West Virginia, together with right of way at any and all 
times to and from leased land over alley through land which 
is now defendants’; in 1894 same parcel was conveyed by 
Union to Washington Abattoir Company together with the 
easement, and in 1906 Union conveyed an adjoining part of 
the tract to Keane and Auth, together with easements ap¬ 
purtenant thereto; that both of these tracts now are owned 
by plaintiff; that defendants had constructive notice of 
easements through the deeds; that a main alley adjacent to 
and along the SE side of plaintiff’s property and an auxili¬ 
ary alley adjacent to and along NE side of plaintiff’s prop¬ 
erty have existed and been used as an easement for his 
property and said alleys have been shown on plats, photo¬ 
graphs, and documents, for more than 20 years and that the 
use has been uninterrupted, continuous and adverse to the 
owners of the property now owned by defendants, 
453 and a prescriptive right to use of the easement in 
said alleys has been acquired thereby; that if the 
easement was not used at any time it was during the time 
the property was vacant and unoccupied due to a contro¬ 
versy with the Federal and District of Columbia Govern¬ 
ments concerning enlargement of the abattoir facilities; 
that such failure to use the easement did not constitute 
abandonment; that defendants at various times threatened 
to obstruct the alleys and excavate in them, but plaintiff 
protested and defendants abandoned their threatened ac¬ 
tion, till occasion when defendants put posts across main 
alley and placed signs that it could be used for parking by 
patrons of theater on their property; plaintiff alleges use 
of alley essential to use of his commercial property. 

Defendants admit ownership of properties involved and 
admit they erected barricade across alleged right of way; 
defendants deny existence of easement or right of way, ex- 
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press or implied, and claim, if any easement appurtenant to 
plaintiff’s land through defendants’ property ever existed, 
it was abandoned more than 20 years prior to this suit; 
that buildings now occupied by plaintiff were abandoned for 
many years, remained in state of ruin, and no use was made j 
of them or alleged alley for more than 20 years prior to 
filing of suit. Defendants further claim plaintiff promised 
defendants on several occasions he would not use or permit 
his trucks to use any portion of the land owned by defend- j 
ants, including alleged easement or right of way now j 
claimed by plaintiff; that plaintiff used and permitted his j 
trucks to use their property, and they were compelled to j 
erect barricade for protection of their property. Defend- | 
ants deny the easement is necessary to plaintiff’s full use j 
and enjoyment of his property. 

Stipulations : 

I 

Area in question was blocked by defendants; defendants j 
admit erection of barricade for purpose of preventing use 1 
by any one other than defendants or their permittees. 

Plaintiff’s chain of title derived through mesne convey- j 
ances of property described in paragraphs 4, 5, and 14. De- | 
fendants deny easement or right of way, express, or im- j 
plied. | 

454 Cogito v. Kogod #3 C. A. 628-49 

! 

Defendants’ chain of title derived through mesne convey- J 
ances to defendants of property described in paragraphs j 
6,15,16, and 17. j 

That a Bennings Viaduct was completed in 1919 (date | 
subject to verification). 

Stipulated that the following documents be received 
without formal proof: 

Deed to Union Stock Yard Co. dated October 14, 1887, j 
recorded November 15, 1887, at Liber 1280, Folio 452. 

Deed to plaintiff dated February 4,1943, recorded Febru- | 
ary 11, 1943, at Liber 7833, Folio 158. j 

Plaintiff’s Exhibit B attached to Complaint, to be used j 
for orientation purposes only. 

i 

I 

i 
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Stipulated that the following documents he received with¬ 
out formal proof, subject to test of relevancy and ma¬ 
teriality: 

Lease from Union Stock Yard Co. to Washington Abat¬ 
toir Co., dated February 26,1890, recorded March 18,1890, 
at Liber 1470, Folio 249, with plat. 

Deed from Union Stock Yard Co. to Washington Abat¬ 
toir Co. dated September 20, 1894, recorded September 22, 
1894, at Liber 1946, Folio 283. 

Deed from Union Stock Yard Co. to Michael A. Keane 
and Nicholas Auth, dated May 24, 1906, recorded May 29, 
1906, at Liber 3018, Folio 103. 

Deed from Washington Abattoir Co. to Andrew Loeffler, 
Michael Keane, and Nicholas Auth, dated December 31, 
1904, recorded January 3,1905, at liber 2893, Folio 177. 

Mortgage from Union Stock Yard Co. to American Secu¬ 
rity & Trust Co., dated January 1, 1910, recorded January 
4, 1910, at Liber 3271, Folio 475. 

Deed from Andrew D. Loeffler and Michael A. Keane to 
Washington Abattoir Co., dated May 22,1916, and recorded 
May 25, 1916, at Liber 3869, Folio 275. 

Deed from Union Stock Yard Co. to A. Loeffler Provision 
Co., dated June 22,1928, recorded June 23, 1928, at Liber 
6172, Folio 35. 

Deed from A. Loeffler Provision Co. to Keane-Loeffler, 
Inc., dated July 6,1928, recorded July 6,1928, at Liber 6177, 
Folio 261. 

Photostat of plat on Tecord with Surveyor, D. C., Octo¬ 
ber 31, 1906. Plat 168. 
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455 Cogito v. Kogod # 4 C. A. 628-49 

Plat of survey by D. C. Surveyor, January 14, 1943. 

Baist Plat Book, VoL 4, Plate 14 (1910). 

Hopkins Plat Book, VoL 3, Plate 28 (1894). 

Plaintiff’s photographs -of 10/20/42, initialed by Court, j 

R. B. Keech j 

Date—February 2,1951. Pretrial Judge. j 

Attorneys authorized to act: 

i 

H. Winship Wheatley, i 

By H. Winship Wheatley, Je., 

Plamtiff I 

i 

Brandenburg & Brandenburg, 

By Louis M. Denit, 

Defendant . 

i 

Additional Stipulations : j 

The common source of title of plaintiff and defendants j 
was Union Stock Yard Company, whieh was vested with fee j 
simple title to the land now owned by both plaintiff and de- j 
fendants on February 26, 1890. The .plaintiff and defend- I 
ants, respectively, own the properties described in the com¬ 
plaint through chains of title, derived by mesne convey- j 
ances, from such common source of title. 

Admit that area claimed as easement by the plaintiff is j 
correctly described in paragraph 18 of the complaint as j 
main alley and auxiliary alley, although the defendants I 
deny an easement or right of way, -express or implied, j 
therein. 

H. Winship Wheatley, j 

By H. Winship Wheatley, Jr. 


i 

i 


i 


26 


456 Filed Apr 23 1951 
Findings of Fact and Conclusions of Law. 

FINDINGS OF FACT 
The Court finds the facts as follows: 

1. This action is to enjoin an obstruction to and keep 
open an easement which the plaintiff claims by grant, im¬ 
plied grant, and by prescription in an easement (right of 
way) adjoining the easterly and northerly sides of plain¬ 
tiff’s real property. 

2. The plaintiff claims that rights of way exist on the 
northerly and easterly sides of plaintiff’s real property for 
general purposes of passage for ingress and egress to plain¬ 
tiff’s real property. 

3. The plaintiff concedes that the defendants also have 
the right to use said rights of way for general purposes of 
passage for ingress and egress to property abutting and 
adjacent to such rights of way. 

4. The area in controversy includes real property which 
was at one time owned in its entirety by the Union Stock 
Yard Company. 

5. Various activities, over a period of years continuously 
from 1894, have been conducted on the real property now 
owned by the plaintiff. 

6. Bights of way on the easterly and northerly sides of 
the real property now owned by the plaintiff have been used 
by the plaintiff and his predecessors in title in their occu¬ 
pancy of such real property for general purposes 

457 of passage for ingress and egress thereto and such 
use has been uninterrupted, continuous, open, notori¬ 
ous, hostile, and adverse for such general purpose of pas¬ 
sage for ingress and egress to such property since prior 
to the year 1906. 

7. The plaintiff is the owner of real property situate in 
the District of Columbia, known for purposes of assess¬ 
ment and taxation as parcel 168/50, fully described in para¬ 
graph numbered 4 of the complaint, and the improvements 
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thereon consisting of buildings used for industrial and com¬ 
mercial purposes. 

8. The Union Stock Yard Company, by deed dated Octo¬ 
ber 14, 1887, recorded November 15, 1887 in Liber 1280 at 
folio 452 of the Land Records of the District of Columbia, 
was vested with title to the real property now owned by 
the plaintiff and the real property on the north thereof to 
Bennings Road and on the east thereof to Anacostia Road 
now known as Minnesota Avenue. 

9. An easement (right of way) exists and is now in use, 
and has been in existence and continuously used since prior 
to the year 1906, in a passageway, designated on official 
documents as an alley, extending from Bennings Road 
southerly, approximately 503 feet, by a width of 25 feet, 
part of which is and was adjacent to and along the easterly 
side of the property now owned by the plaintiff, which pas¬ 
sageway or alley has been used for general purposes of in¬ 
gress and egress by the plaintiff and his predecessors in 
title, and by other abutting property owners adjacent 
thereto, and by anyone having business in the real property 
abutting thereon, and the public in connection with the 
business activities conducted upon the properties abutting 
and adjacent to the same, since prior to the year 1906, 
which passageway or alley is referred to hereinafter as 
the main alley. 

10. Another easement (right of way) exists and is now 
in use, and has been in existence and continuously used 
since prior to the year 1906, in another passageway, desig¬ 
nated on a survey plat filed in the Office of the Surveyor 

of the District of Columbia as an alley, extending 
458 from the westerly side of the main alley, described 

in the paragraph next preceding, in a westerly di¬ 
rection for 117 feet, adjacent to and along the northerly 
side of plaintiff’s real property, which now has a width of 
30 feet at the easterly end thereof and a width of 40 feet 
at the westerly end thereof, which passageway or alley has 
been used for general purposes of ingress and egress by 
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the plaintiff and his predecessors in title, and by other 
property owners adjacent thereto, and by anyone having 
business in the real property abntting thereon, and the 
public in connection with the business activities conducted 
upon tlie real properties abutting and adjacent to the same 
since prior to the year 1906, which pasageway or alley is 
referred to hereinafter as the auxiliary or subsidiary alley. 

1L The passageway, hereinabove referred to as the main 
alley, on the easterly side of the real property now owned 
by the plaintiff and the passageway, hereinabove referred 
to as the auxiliary or subsidiary alley, on the northerly side 
of the real property now owned by the plaintiff are shown, 
designated and identified as alleys on an official plat of the 
real properties then owned by said Union Stock Yard Com¬ 
pany, adjacent and abutting upon the property now owned 
by the plaintiff, which plat was filed in the Office of the 
Surveyor of the District of Columbia on March 11,1906. 

12. The passageway hereinabove referred to as the main 
alley and the passageway hereinabove referred to as the 
auxiliary or subsidiary alley are shown on a photograph 
of the scene taken prior to the year 1919. The intersection 
of the passageway, referred to herein as the main alley, 
with Bennings Road is shown on a photograph of the scene 
taken on July 6, 1939. The location of the passageway re¬ 
ferred to as the main alley is shown and designated as an 
alley on a plat filed for record in the Office of the Surveyor 
of the District of Columbia, on October 31, 1906, designat¬ 
ing for purposes of assessment and taxation part of the 
real property now owned by the plaintiff. The loca- 
459 tion of the passageway, referred to herein as the 
main alley, is shown in a plat made by the Engineer 
for Bridges, District of Columbia, on March 4, 1920. The 
locations of the passageway referred to herein as the main 
alley and the passageway referred to as the auxiliary or 
subsidiary alley are shown on Plot Plan, filed in the Office 
of the Building Inspector of the District of Columbia with 
an application for work to be done on improvements to the 
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real property now owned by the plaintiff, which was ap¬ 
proved. in 1936 by the Building Inspector. 

13. The passageway, herein referred to as the main alley, 
on the easterly side of the real property now owned by the 
plaintiff is shown and designated as an alley on a plat re¬ 
corded with a lease from the Union Stock Yard Company 
to the Washington Abattoir Company dated February 26, 
1690 and recorded March 18,1890 in Liber 1470 at folio 249 
of the Land Records of the District of Columbia, in which 
lease the property thereby demised was bounded on the 
easterly side thereof by said alley. 

14. Part of the land now owned by the plaintiff was con¬ 
veyed by the Union Stock Yard Company, then the owner 
thereof^ to the Washington Abattoir Company, by deed 
dated September 20, 1894, recorded on September 22, 1894 
in Liber 1946 at folia 283 of the Land Records of the Dis¬ 
trict of Columbia, which real property was bounded on 
the easterly side thereof by said main alley shown on the 
plat recorded with the lease described in the paragraph 
next preceding. 

15. Another part of the land now owned by the plaintiff, 
the southerly 50 feet by the full depth thereof, was conveyed 
by the Union. Stock Yard Company, then the owner thereof, 
to one of the plaintiff’s predecessors in title, by deed dated 
May 24,. 1906, recorded on May 29, 1906 in liber 3018 at 
folio 103 of the Land Records of the District of Columbia, 
which property was bounded on the easterly side thereof 
by said, main alley,, shown on the plat recorded with the 
lease described in paragraph numbered 13 hereof, and 

there was conveyed to the said grantee therewith all 
460 the rights, privileges and appurtenances, easements 
and rights of way to the same belonging or in any¬ 
wise appertaining but not including the use of any alleys 
south of the north line of the property thereby conveyed. 

16. The passageway herein referred to as the main alley 
and the passageway herein referred to as the auxiliary or 
subsidiary alley are shown on a topographic survey sheet 
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of the US Coast and Geodetic Survey, published in 1895, 
of a topographic survey made by the US Coast and Geo¬ 
detic Survey in 1887-1891. 

17. The passageway herein referred to as the main alley 
was and is paved with cobble stones at its intersection with 
Bennings Road and was and is paved with cobble stones 
along side and adjacent to the property now owned by the 
plaintiff and a roadway for passage of vehicular and pe¬ 
destrian traffic existed and is in existence from Bennings 
Road southerly for ingress and egress to the property 
now owned by the plaintiff on the easterly side thereof. 

18. The evidence proves that the right of way extending 
southerly from Bennings Road has been used continuously, 
openly and adversely since prior to the year 1906 for gen¬ 
eral purposes of passage for ingress and egress to the real 
property now owned by the plaintiff and the real property 
abutting thereon. 

19. The evidence proves that the right of way abutting 
the northerly side of plaintiff’s real property herein re¬ 
ferred to as the auxiliary or subsidiary alley has been used 
continuously, openly and adversely since prior to the year 
1906 for general purposes of passage for ingress and egress 
to the real property now owned by the plaintiff and the 
real property abutting thereon. 

20. The Court find from a personal inspection in the pres¬ 
ence of counsel on the site that the passageway herein re¬ 
ferred to as the main alley and the passageway herein 
referred to as the auxiliary or subsidiary alley exist in fact 
and are now used for general purposes of passage for in¬ 
gress and egress to the real properties abutting thereon 

and the appearance thereof shows the use thereof 
461 for many years for general purposes of passage for 
ingress and egress to the properties abutting 
thereon. 

21. The evidence establishes that the predecessors in 
title of the plaintiff and defendants had access to their re¬ 
spective real properties, in so far they needed access 
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thereto, at all times, by use of the passageways herein 
referred to as the main alley and auxiliary or subsidiary 
alley; it was intended that such passageways were to be 
kept open; gates across such passageway were used as a 
matter of convenience, to keep in the hogs and cattle and 
direct their passage into different pens from such passage¬ 
ways, not to indicate a closing in or obstruction of such 
passageway for access use. 

22. The evidence does not establish that the plaintiff and 
his predecessors in title used the rights of way, herein 
referred to as the main alley and auxiliary or subsidiary 
alley, by permission. 

23. The use of the rights of way herein referred to as 
the main alley and the auxiliary or subsidiary alley for 
general purposes of passage for ingress and egress is 
appurtenant to and an easement of the property now 
owned by the plaintiff. 

24. The plaintiff and his predecessors in title have not 
abandoned any right to use the rights of way herein 
referred to as the main alley and the auxiliary or subsid- 
ary alley existing on the easterly and northerly sides of 
the real property now owned by the plaintiff. 

25. The evidence does not establish that the defendant 
and his predecessors in title closed the passageways by ex¬ 
clusive, notorious, adverse and hostile possession, under 
claim of right. 

26. No evidence was adduced that the plaintiff, or his 
predecessors in title, abandoned the right to use the rights 
of wav herein referred to as the main alley and auxiliary 
or subsidiary alley. 

27. The defendants, by mesne conveyances from the 
Union Stock Yard Company subsequent to convey- 

462 ances from said Union Stock Yard Company to 
plaintiff’s predecessors in title, acquired title to real 
property on the north and east of the real property now 
owned by the plaintiff with actual and constructive notice 
of the existence of the rights of way, herein referred to as 
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the main alley and auxiliary or subsidiary alley, as ease¬ 
ments and appurtenances of plaintiff’s real property. 

28. The defendants on February 4,1949, erected a barri¬ 
cade across the right of way herein referred to as the main 
alley and obstructed use thereof by the plaintiff. 

29. The areas included within the easement in the rights 
of way herein referred to as the main alley and the auxili¬ 
ary or subsidiary alley are described in paragraph num¬ 
bered 18 of the complaint The lines of the right of way 
herein referred to as the main alley are set out in paragraph 
numbered 24 of the complaint. The lines of the right of 
way herein referred to as the auxiliary or subsidiary alley 
extend, from the northeasterly corner of the real property 
now owned by the plaintiff, northerly along the westerly 
line of the right of way hereinabove referred to as the main 
alley a distance of 30 feet, thence westerly parallel to the 
northerly line of the conveyance recorded in Liber 1946 at 
folio 283 of the Land Records of the District of Columbia 
to the easterly line of a paved- road at a point 25 feet distant 
from the easterly line of the : right of way of the Baltimore 
& Ohio Railroad (said; paved road being designated as a 
“driveway” on the plat attached to the lease recorded in 
Liber 1470 at folio 249 of’said Land Records), thence south¬ 
erly parallel to the easterly line of the right of way of said 
Baltimore & Ohio Railroad and 25 feet distant therefrom 
to the northerly line of the property now owned by the 
plaintiff, thence easterly along and with the northerly lines 
of the real property now owned by the plaintiff to the place 
of beginning. 

CONCLUSIONS OF LAW 

On the foregoing findings of fact, the Court states 
463 its conclusions of law as follows: 

L The plaintiff is entitled to a judgment that the 
defendants be permanently enjoined from erecting and 
maintaining any barrier or obstruction across, or otherwise 
preventing the use of, the easement and rights of way abut¬ 
ting on the easterly and northerly sides of the real property 



now owned by the plaintiff described in the complaint; and 
the defendants be required to maintain the status quo exist¬ 
ing between the parties to this cause prior to February 4, 
1949 with respect thereto. 

2. The plaintiff is entitled to judgment that the rights of 
way abutting on the easterly and northerly sides of the real 
property owned by the plaintiff are easements of and ap¬ 
purtenant to the real property now owned by the plaintiff 
and be kept open for general purposes of passage for in¬ 
gress and egress thereto. 

3. The plaintiff is entitled to judgment in conformity 
with these conclusions of law and for costs. 

April 20th, 1951 

T. Alan Goldsbobough 
Judge 

Seen: 

Brandenburg & Brandenburg 
By: A. Leckie Cox 

Attorneys for Defendants. 

• ••••••••• 

464 Filed Apr 23 1951 

Final Judgment. 

This cause came on for final hearing and it is thereupon 
this 23rd day of April, 1951, 

Adjudged and Ordered as follows: 

1. The defendants Fred S. Kogod and Celia Kogod be, 
and hereby are, permanently enjoined from erecting and 
maintaining any barrier or obstruction across, or otherwise 
preventing the use of, the easement and rights of way de¬ 
scribed in the paragraph next succeeding; and, said defen¬ 
dants be, and hereby are, required to remove any barricade, 
barrier, posts, sign or obstruction erected by them, their 
agents or employees, blocking and preventing passage and 
traffic of vehicles and pedestrians, over, along and through 


i 



34 


the easement and rights of way described in the paragraph 
next succeeding. 

2. The rights of way described as follows: 

Beginning for the same at the corner formed by the face 
of the wall on the South side of the branch and the fence on 
the West side of the main alley in the grounds formerly oc¬ 
cupied by the Union Stock Yard Company as a stock yard, 
as shown in a plat attached to a lease recorded in Liber 1470 
at folio 249 et seq. of the Land Records of the District of 
Columbia (the said point of beginning being the same point 
of beginning for the demise and conveyance described in the 
said lease and a deed recorded in Liber 1946 at folio 283 of 
said Land Records); thence running with the line of the 
said fence, mentioned in said lease and deed, South 43% 
degrees West 283 feet; thence running South 46% degrees 
East 25 feet; thence North 43% degrees East, parallel to 
the first line and distant 25 feet therefrom, along the East 
line of said alley, to Bennings Road; thence westerly 
465 along the southerly line of Bennings Road a distance 
of 25 feet; thence South 43% degrees West, along the 
West line of said alley, to the point of beginning; the 
courses described above being subject to correction and ad¬ 
justment for deviation and variation in the marks of the 
compass during the intervening years, 

(the said right of way being on the easterly side of the real 
property now owned by the plaintiff), and 

Beginning for the same at a point on the West side of the 
main alley in the grounds formerly occupied by the Union 
Stock Yard Company as a stock yard, as shown in a plat 
attached to a lease recorded in Liber 1470 at folio 249 et seq. 
of the Land Records of the District of Columbia, distant 
North 43% degrees East 25 feet from the corner formed by 
the face of the wall on the South side of the branch and the 
fence on the West side of said main alley (said corner being 
the point of beginning for the demise and conveyance de¬ 
scribed in said lease and a deed recorded in Liber 1946 at 
folio 283 of said Land Records); thence running with the 


■ 
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west line of said main alley North 43^4 degrees East 30 
feet; thence westerly parallel to the face of a wall on the 
South side of the branch, (the same being the northerly line 
of the conveyance recorded in Liber 1946 at folio 283 afore¬ 
said) to the easterly line of a paved road at a point 25 feet 
distant from the easterly line of the right of way of the Bal¬ 
timore & Ohio Railroad (said paved road being designated 
as a “driveway” on the plat attached to the lease recorded 
in Liber 1470 at folio 249 of said Land Records aforesaid); 
thence southerly with the easterly line of said paved road, 
(shown as a “driveway” on the plat recorded in Liber 1470 
at folio 249 aforesaid), distant 25 feet from the easterly 
line of the right of way of the Baltimore & Ohio Railroad, 
to the northerly line of the parcel of land described in the 
deed to Joseph Cogito recorded in Liber 7833 at folio 158 of 
said Land Records; thence easterly along and with the 
northerly lines of the parcel described in the deed recorded 
in Liber 7833 at folio 158 of said Land Records aforesaid 
to the place of beginning, the courses described above being 
subject to correction and adjustment for deviation and vari¬ 
ation in the marks of the compass during the intervening 
years, 

(the said right of way being on the northerly side of the 
property now owned by the Plaintiff), are easements of and 
appurtenant to the real property owned by the plaintiff for 
general purposes of passage for ingress and egress to the 
plaintiff’s real property and the real property abutting and 
adjacent to such rights of way. 

3. The rights of way described in the paragraph next 
preceding shall be kept open for general purposes of pas¬ 
sage for ingress and egress to the real property abutting 
upon and adjacent thereto, and the parties to this 
466 cause, their agents, servants and employees, and 
those claiming by, through or under them, be, and 
hereby are, enjoined and required to maintain the status 
quo existing between the parties to this cause prior to Feb¬ 
ruary 4,1949, with respect thereto. 


I 
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4. The plaintiff have and recover his costs from the de¬ 
fendants. 

T. Aian Goldsborough 
Judge 

Seen: 

Brandenburg & Brandenburg 
By: A. Leckie Cox 

Attorneys for Defendants. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

1 Washington, D. C., 

April 9, 1951. 

The above-entitled action came on for trial on the merits 
before the Hon. T. Alan Goldsborough, United States Dis¬ 
trict Judge, at 3:00 o’clock p.m. 

Appearances : 

On behalf of the Plaintiff: 

H. "Winship Wheatley, Esq., and 
H. Win ship Wheatley, Jr., Esq. 

On behalf of the Defendants: 

Louis M. Denit, Esq., 

Irving B. Yochelson, Esq., and 
Thomas Jackson, Esq. 


5 PROCEEDINGS 


Mr. Wheatley, Jr.: If the Court please, in this case the 
plaintiff seeks to enjoin an obstruction to an easement 
right-of-way which was erected by the defendant over a 
property which we maintain is an easement pertinent to the 
property owned by the plaintiff. 


Exhibit B which is attached to the complaint is a right 
graphic illustration of the problem which we have before us. 
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Your Honor will notice that the plot plan which you have 
before you illustrates the property which was known lo¬ 
cally as the stockyard and abattoir property. It is on Ben- 
ning Road and is just easterly of the railroad tracks, the 
Baltimore & Ohio branch of the railroad tracks, and just 
west of what is now Minnesota Avenue and was at that time 
called Anacostia Road. 

The plaintiff is the owner of a tract which is now known 
as Parcel 168/50, 

6 The whole area was originally owned by the Union 
Stockyard Company in 1890 and by various mesne convey¬ 
ances, it has now been passed where the area in dispute is 
owned by the plaintiff and the property adjoining is owned 
by the defendants. 


7 Now, the dispute is about this alleyway. 


and an alleyway that runs auxiliary to it along that line 
into a right-of-way which is marked as a driveway. 


the property adjoining is owned by the defendants and was 
acquired through the common source of title of the Union 
Stockyard Company through mesne conveyance 


During the intervening years between 1890 and the pres¬ 
ent time, or the time of the acquisition of this property by 
the plaintiff, the property that is now owned by him was 
operated as the Washington Abattoir. 


Originally, there was a lease from the Union Stockyard 
Company to the Washington Abattoir and in that 
lease, they covered an area of approximately 230 
feet on one side, • # * 


8 
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Some year or so later, they surrendered that lease and 
gave a deed from the stockyard to the Washington Abattoir 
Company which went further than the original demise, in 
that it made the long line 283 feet instead of 230 feet and 
it ran directly across from the line that is shown on the plat 
plan as an alley to the railroad tracks and back up to the 
beginning point. At that time, the alley was shown in a 
plat that had been recorded in the land records with the 
lease. 

• ••••••••* 

That was in 1890, and then in 1894 the deed went on record. 
With the lease, there was recorded the plat or the plan of 
the property which included the description of the alley as 
a boundary marker for the lines of the lease as well as a 
boundarv marker for the lines of the deed which later fol- 
lowed. The alley was named as the boundary marker. 


In the subsequent deeds that passed on with respect 
9 to both parcels, the parcels owned by the plaintiff as 
well as the defendants, the alley has been mentioned. 
In a subsequent deed to Keane and Auth in trust for the 
Keane Company, Auth Provision Company and Loeffler 
Provision Company, the Union Stockyards conveyed an 
additional part which was southeasterly of the part that 
had previously been conveyed to the abattoir and was a 
parcel 50 feet along the alley and in that deed they used 
the alley as a boundary marker and have a provision therein 
that it shall not include any use of the alley south of the 
north line of that ground. We, of course, contend that by 
implication that means that the exclusion of the south part 
of it conveys with the deed the use of that which was north¬ 
erly of it. 

In the deeds that have followed throughout these years 
from 1890 until the present time, these words of the fence 
line of the alley and along the alley have been used consis¬ 
tently in the boundary lines of the alley. 
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This alley is what we contend an easement appurte- 
10 nant to the real estate, the driveway gave access to 
the northwesterly corner of the property. The 
abattoir facilities were extended so that access could not 
be obtained into or from the center portion of the abattoir 
properties, without going into the main alley and that main 
alley was used conjunctively by the Union Stockyard for 
their hog pens, their cattle pens, and by the abattoir facili- | 
ties, the Auth Company and the Loeffler Company, 
throughout the years. I 

• ••••••••• 

j 

Up until the present time 

• •••#«••#« 

from the time of this first lease up until the present time. 

I 

i 

Their defense is we abandoned it for more than twenty j 
years prior to the filing of this suit. 


the testimony will show that the only time that there was a 
failure to use it to its maximum use, was after a fire which 

occurred in 1934, until the time that the property was j 
11 eventually sold to the plaintiffs in a bankruptcy case, 

and during that period of time the abattoir wasn’t i 
used because of disputes between the owners of the abattoir 
property and the District Government and the Congress j 
as to whether or not they could use that type of a place of i 
business. But while it wasn’t used to its maximum extent, j 
it was used over that period of time and we will have testi- j 
mony to show that it was. 

The Court: What is the plaintiff’s contention as to when ! 
the full resumption of its use began after 1934? 

Mr. Wheatley, Jr.: In 1943, at the time of the acquisi- j 
tion by the plaintiff, in 1942. 

The Court: And using it ever since? 

Mr. Wheatley, Jr.: Yes, Your Honor. 
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The Court: When was this obstruction put in by the 
defendants? 

Mr. WTieatley, Jr.: February 9 of 1949, if I recall the 
date, and at the time the plaintiff acquired the property, 
until that time it was consistently used by the plaintiff 
and those working for and coming to the places of busi¬ 
ness of the plaintiff, and when the obstruction was placed 
it prevented access to the plaintiff’s property, the erection 
of barricades and sign posts which did not allow the access 
to his property and after complaint was made, the suit was 
filed and then by stipulation filed in this case, the 
12 obstruction has been taken down pending the termi¬ 
nation of this suit. But up until the time the suit was 
filed—there hadn’t been any obstruction between the ac¬ 
quisition by the plaintiff and February of 1949, then when 
the suit was filed, there was about a period of two weeks 
when the obstruction remained, during which the applica¬ 
tion was made for an injunction and my friends agreed 
by stipulation to withdraw the obstruction without preju¬ 
dice to the rights of either one of us. 


We maintain that the only period of time in which this 
adverse use or the use of the property wasn’t complete, 
was during the period of time when there was a dispute 
between the municipal and Federal authorities and even 
though there was that dispute, that the alley, both the 
main and the auxiliary alleys, were used by those who had 
business at that plant and were used adversely to the 
interests of the owners of the fee, and that it did con¬ 
tinue until it was sold to the plaintiff and that since he has 
acquired it, he first made known his ownership and con¬ 
tention to the easement to the defendants at or about the 
time he acquired the property; that there came a time 
during 1945 when the defendants undertook to disrupt 
the use of the easement and the plaintiff made the com¬ 
plaint again to defendants and the attempts to disrupt the 
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easement were abandoned, and then there were no 

13 further attempts to break his use of that easement 
until the time when the obstruction barricade was 

actually put up. 

Now, w T e want to show further to the Court that the man¬ 
ner in which these various parcels of ground have been 
acquired and the uses to which they have been put over the 
period of time, creates an easement appurtenant to the 
plaintiff’s property by one of three reasons, or maybe all 
of three reasons: 

One, by a specific grant contained in these deeds; 

Two, by the implied grant, the fact that the deeds make 
reference to the alleys as boundaries and the alleys were 
there as boundaries— 

and the other one, an easement by necessity, that the only 
access to these properties was through the alleys which 
were then in existence and, of course, the other one will be 
by prescription, the adverse use. 

My friends have stated in their defense that it has been 
abandoned for more than twenty years and we, of course, 
respectfuly hope to show to Your Honor that that is not 
the fact, that we have used it consistently and it has been 
used consistently over this period of time and that the only 
reason for its non-use to its full use was that there was a 
dispute, but that there was no abandonment of the right to 
use it. 

That is, in main, what the litigation is about. 

14 in addition to the main alley which runs for the full 
length of the property of the plaintiff from the rear 

section up to Benning Road—there is a cross-alley which 
we have called an auxiliary alley. 

• ••••••••• 

it provides the only means of access to the buildings which 
face on it. There is no other access to the rear of those 
buildings which would allow the use of the first floor, 
except through that alley. 
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The Court: Let me ask you this: Of course, assuming 
that the plaintiff had not used the alley for more than 20 
years, that wouldn’t convey title to the defendant, unless 
the defendant claims that he has title to the alley in the 
absence of an easement in favor of the plaintiff; is that 
what they claim? 

Mr. Wheatley, Jr.: They claim they have a fee title and 
we claim we have an easement over that fee title. 

The Court: I see, all right. 

Mr. Wheatley, Jr.: Now, in connection with the use of the 
alley, I would like to call Your Honor’s attention to the 
fact that this area that we claim is the main alley is paved, 
it is paved with cobblestone or slag stone, the surveyor 
will testify as to that, and at the time of the acquisi- 
15 tion by the defendants and by the plaintiff, that 
alleyway was paved from the rear part of the plain¬ 
tiff’s property all the way to Benning Road, a well-defined, 
paved roadway. 

There is on that alleyway, adjacent to the first building 
of the plaintiff, a culvert over the stream, over the bed of 
the creek, and that is a well-defined and actually used cul¬ 
vert. 

The Court: Is there any way it can be established who 
paved that alley originally? Did the plaintiff’s predecessor 
in title or defendants’ predecessor in title, or somebody 
else, pave the alley? 

Mr. Wheatley, Jr.: One of the predecessors of either 
plaintiff or defendants. It has been there so many years 
no one can tell when it was put there. It is shown in 1891 
and 1894 surveys, all this area is shown in the surveys of 
the Coast & Geodetic office, which we will produce. 

After the plaintiff and defendants had each acquired this 
property in, I think it was 1945, Mr. Kogod undertook to 
grade and to shovel away part of the adjoining property 
and when the shovels came up to the area of this easement, 
this alleyway, the plaintiff protested to him that this was 
an easement, that he had the right to use it, and that if any 
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action was to be taken with respect to making him cease 
using it, he was going to resort to his rights at law and with 
that, the defendants’ steam shovel or shovels stopped 
digging at the edge of the alley. 

16 Now, the cobblestones that were in this alley are 
still there, 

17 Now, with respect to the buildings which face the 
auxiliary alley, there is no access for ingress or 

egress to the first floor of those buildings without the use 
of this auxiliary alley. The auxiliary alley is a feeder into 
the main alley on one side and the right-of-way on the other 
side. 

With respect to the buildings in the rear of those front 
buildings, the main access for ingress and egress for ve¬ 
hicles, trucks, workmen, people having business to deal with 
them, comes entirely, in the main, over this main alley; and 
we contend that we have either the implied grant, actual 
grant, or the easement of necessity. 


19 Mr. Denit: The situation, if the Court please, I 
think is stated with substantial accuracy in the pre¬ 
trial order. We deny that the plaintiff has either an ease¬ 
ment by grant or an easement by prescription, or an ease¬ 
ment by implication or a quasi-easement. 

j 

i 

21 Mr. Denit: Now, with respect to this so-called 
main alley over which the plaintiff is asserting easement, 
it is our position: First, there are no deeds or other instru¬ 
ments of title purporting to convey a right-of-way over that 
area. 


22 The Union Stockyards Company opened gates over j 
this alleyway, nothing but a passageway as a matter j 
of fact, in the morning at a given hour, nobody to come into | 

i 

i 

I 

i 

i 

i 

i 


! 
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that way prior to that hour. The gates were closed at a 
given hour in the evening. 

The Court: Who closed them? 

Mr. Denit: Union Stockyards Company, and anybody 
who used that way— 

The Court: Is it your statement, sir, that both the abat¬ 
toir and the Union Stockyards were at one time, while they 
were owned by different corporations, controlled by the 
same interests, is that what you say? 

Mr. Denit: No, sir, I don’t think we would go that far 
because the same interest did not, in fact, control the abat¬ 
toir. 

The Court: I see, all right. 

• ••••••••• 

23 Now, in 1928 or 1929, the evidence will show 
exactly when, operation of the abattoir ceased. It 

was never resumed. 

• ••••••••• 

At that time, the property was owned by Adolf Gobel, Inc. 
They undertook to rebuild but never got beyond the founda¬ 
tion stage of the new building. A controversy arose be¬ 
tween them and Government authorities as a result of 
which they were denied a license to resume and they never 
thereafter reopened the abattoir. 

• ••••••••• 

About three years prior to that time, Union Stockyards 
Company sold all of the rest of the area to Mr. Kogod. 

At the time Mr. Kogod took possession, there were frag¬ 
ments, substantial fragments of old gates that had been 
used to control the use of the passageway to the stock pens. 
Witnesses will indicate that to Your Honor, although I 
suppose you may be in some measure familiar with how 
they are operated: Pigs are controlled by the use of cer¬ 
tain gates, cattle by the use of certain gates, sheep 

24 by the use of certain gates, to put in the pens. 

• ••••••••• 
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All of that, however, ceased for practical purposes more 
than twenty years, we say, before the filing of this suit. 

Now, after Mr. Cogito acquired title to the property, our 
evidence on our side of the case will, I think, tend to estab¬ 
lish and I believe convince, Mr. Cogito never claimed any 
right to this way. 

• ••••••*•• 

25 So, it is our position, not only does he not have 
any title as a matter of record, as against the record 

title in the defendant, not only does he not have any ease¬ 
ment by implication or quasi-easemenf, but if he did have, 
it was long since abandoned by his predecessors in title; 

• ••••••••• 

The Court: Does the defendant claim that this alley is 
within the limits of the property conveyed to the defendant 
from his predecessor in title? 

Mr. Denit: Yes, sir, 

Now, getting back to the auxiliary alley, I am not clear 
from my friend’s statement, whether the plaintiff is claim¬ 
ing some right in an auxiliary alley; 

• ••••••••• 

26 I would like to know now what the plaintiff’s claim 
is with respect to the auxiliary alley. 

Mr. Wheatley, Jr.: We claim that we have an easement 
over the auxiliary alley, 

• ••••••••• 

The obstruction was placed over the main alley, so that the 
suit was filed for the injunction against the obstruction over 
the main alley but we do claim an easement in the auxiliary 
alley. 

• ••••••••• 

there has never been any bar to us using the aux¬ 
iliary alley and if my friend thinks we are waiving 


27 


46 


any rights to it, I would say it is in issue because we main 
tain we have a right over that auxiliary alley, 


28 Mr. Wheatley, Jr.: Your Honor please, I expect 
to call the plaintiff as the first witness, but before I 

do, may we get the formalities dispensed with by offering 
some of the exhibits that we have agreed on in the pretrial 
and some of those that we may have to take up. 

First, I would like to offer the stipulation of counsel in 
the pretrial that the area in question was blocked by the 
defendants, the defendants admit the erection of the bar¬ 
ricade for the purpose of preventing use by anyone other 
than the defendants or their permittees. 

And next, the stipulation of the parties that the plain¬ 
tiff’s chain of title is derived through mesne conveyances 
of property described in paragraphs 4, 5, and 14. The de¬ 
fendants deny the easement or right-of-way, express or 
implied. 

The next stipulation is that the defendants’ chain of title 
has been derived through mesne conveyances to the 

29 defendants as property described in paragraphs 6, 
15, 16 and 17 of the complaint. 

The next stipulation is that the common source of title 
of the plaintiff and the defendants was the Union Stock- 
yard Company which was vested with fee simple title to the 
land now owned by both plaintiff and defendants on Feb¬ 
ruary 26, 1890. The plaintiff and defendants, respectively, 
own the properties described in the complaint through 
chains of title, derived by mesne conveyances, from such 
common source of title. 

The next stipulation is it is admitted the area claimed 
as an easement by the plaintiff is correctly described in 
paragraph 18 of the complaint as the main alley and aux¬ 
iliary alley, although the defendants deny an easement or 
right-of-way, express or implied, therein. 

The next stipulation is that the Benning Viaduct was 
completed in 1919. 
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30 Those are the stipulations of the parties as em¬ 
braced within the pretrial order. We offer in evi¬ 
dence, if the Court please, the deed from the Union Stock- 
yard Company, deed to the Union Stockyard Company 
from Alvin M. Bastible and wife to the Union Stockyard 
Company dated the 14th day of October, 1887, and recorded 
on the 15th day of November, 1887, as set forth in the land 
records of the District of Columbia in Liber No. 1280, at 
folio 452. We like to ask that that be marked as an exhibit 
in this case, this is the deed by which the common source 
of title acquired title to both parcels. 

(Deed to Union Stockyard Company dated October 14, 
1887, was marked Plaintiff’s Exhibit No. 1 for identifica¬ 
tion and received in evidence.) 

Mr. Wheatley, Jr.: We offer in evidence a deed to the 
plaintiff which has been recorded in Liber 7833 at folio 158 
in the land records of the District of Columbia, it is dated 
February 4, 1943 and was recorded on February 11, 1943. 

(Deed to plaintiff dated February 4, 1943, was marked 
Plaintiff’s Exhibit No. 2 for identification and was received 
in evidence.) 

Mr. Wheatley, Jr.: Your Honor please, that deed, in 
brief, without reading all of the deed at this time, I might 
call the Court’s attention to the pertinent part of the deed, 
if I may, it is a deed from the trustee in bankruptcy of 
Adolf Gobel, Inc., who was appointed trustee in bank- 

31 ruptcy by the United States District Court in the 
District of New York and conveys to the plaintiff the 

property described in the suit as Parcel 168/50. It includes 
the right-of-way which we have called a driveway in the 
original plat, along the northwesterly section of this ground 
and it also includes all rights of the trustee in bankruptcy 
and of the debtor corporation in and to the land adjoining 
on the northeast or south of the granted part, which in¬ 
cludes in our interpretation the easement appurtenant over 
which we claim the easement on the defendants’ property 
and also all privileges and appurtenances thereto belonging. 
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I would like to offer as an exhibit the plot plan which is 
Exhibit B to the complaint. 

The Court: Please mark this, Mr. Clerk. 

Mr. Denit: We agree that that would be limited to orien¬ 
tation only, in other words, it is not a survey, not an official 
document in any sense of the word and might be used only 
for purposes of diagrammatic explanation, something of 
that sort. The lines there don’t purport to be accurate lines 
or surveyor’s lines. 

The Court: All right. 

Mr. Wheatley, Jr.: We will probably follow that up with 
proof of plain from the Building Inspector’s office at a 
later time, but for the present time it will be for orienta¬ 
tion. 

32 The Court: All right, sir. 

(Plot was marked Plaintiff’s Exhibit No. 3 for identifica¬ 
tion and received in evidence.) 

Mr. Wheatley, Jr.: We offer in evidence the lease be¬ 
tween Union Stockyard Company and Washington Abattoir 
Company, dated February 26,1890, and recorded on March 
18, 1890, and recorded in the land records of the District 
of Columbia in Liber No. 1470, at folio 249. 

(Lease from Union Stockyard Company to Washington 
Abattoir Company, dated February 26, 1890, was marked 
Plaintiff’s Exhibit No. 4 for identification and received in 
evidence.) 

Mr. Wheatley, Jr.: Exhibit 4, Your Honor please, the 
lease just referred to, includes the northerly portion though 
not the extreme northerly portion, the major portion of the 
property now owned by the plaintiff and the particular ref¬ 
erence to that lease is to include the plat which was re¬ 
corded with the lease and which is shown in the land rec¬ 
ords, showing the alley, and Your Honor might look at that 
plat which shows the alley alongside of all the area which 
the plaintiff now claims he is the owner of. 

I might say to Your Honor that the Exhibit A which is 
attached to the complaint is a free-hand drawing of the 
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plat attached to the lease and the only purpose for using 
Exhibit A instead of the lease plat is that the figures 

33 on my Exhibit A are larger, which I can read easier 
than the figures shown in the photostat of the plat. 

We offer in evidence the deed from the Union Stockyard 
Company in New Jersey to the Washington Abattoir Com¬ 
pany of West Virginia, dated the 20th day of September, 
1894 and recorded on the 22nd day of September, 1894, in 
Liber 1946 at folio 283 of the land records of the District 
of Columbia. 

(Deed from Union Stockyard Company to Washington 
Abattoir Company dated September 20, 1894, was marked 
Plaintiff’s Exhibit No. 5 for identification and received 
in evidence.) 

Mr. Wheatley, Jr.: The deed last mentioned, if Your 
Honor please, covers the same property which was in¬ 
cluded in the lease mentioned just before, except that it 
adds to it 53 more feet southerly of that and it also contains 
a description of a property as bounded by the alley which 
is referred to in the deed and it contains also the covenant 
with the easement rights-of-way and appurtenances thereto 
adjoining and also the driveway which is mention as the 
right-of-way and it contains also in the addendum clause 
the usual provisions as to appurtenances. 

We offer a deed from Union Stockyard Company to 
Michael A. Keane and Nicholas Auth dated the 24th day of 
May and recorded on the 29th day of May, 1906, at Liber 
3018, folio 103. 

34 (Deed from Union Stockyard Company to Keane 
and Auth, dated May 24, 1906, was marked Plain¬ 
tiff’s Exhibit No. 6 for identification and received in evi¬ 
dence.) 

Mr. Wheatley, Jr.: The deed just referred to, Your 
Honor, which has been marked as No. 6, is a deed to Messrs. 
Keane and Auth and conveys the south part of the plain¬ 
tiff’s property beginning at the line just below that which 
was granted by the previous deed. It is an area of 50 feet 
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in width and it extends 152 feet to the railroad lines and it 
is bounded, according to the deed, the eastern line is on the 
west line of the alley with a right-of-way, but does not in¬ 
clude the use of an alley south of the north line of the first 
line of the deed, and we submit that that is by implication 
a grant of the use of the alley north of that line but not 
southerly of it. 


We offer the deed from the Washington Abattoir Com¬ 
pany to Andrew Loeffler, and others, dated the 31st 
35 day of December, 1904 and recorded the 3rd day of 
January, 1905, set forth in Liber No. 2893 at 
folio 177. 

(Deed from Washington Abattoir Company to Andrew 
Loeffler, et al., dated December 31,1904, was marked Plain¬ 
tiff’s Exhibit No. 7 for identification and received in evi¬ 
dence.) 

Mr. Wheatley, Jr.: Exhibit No. 7 • • • which was just 
introduced, includes the property just north or northerly of 
the property conveyed to Keane and Auth which was just 
referred to, and that deed also has as a boundary the line 
on the alley and it includes the rights-of-way and appurt¬ 
enances which are in connection with that property. 

Mr. Denit: May I ask you what you mean by that? I 
don’t follow it clearly. What rights-of-way do you claim 
are appurtenant to — 

Mr. Wheatley, Jr.: We claim the alley in suit is appurt¬ 
enant to this property. 

Mr. Denit: You mean that deed you just offered refers 
to such rights-of-way? 

Mr. Wheatley, Jr.: It refers to the alley which bounds it 
and thereby we contend that that is an easement to this 
property, yes. 

We offer, if the Court please, a mortgage made by the 
Union Stockyard Company to the American Security & 
Trust Company dated January 1, 1910 and recorded Janu- 
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ary 4, 1910, and set forth at large in Liber 3271 at 
36 folio 475. 

(Mortgage from Union Stockyard Company to American 
Security & Trust Company, dated January 1, 1910, was 
marked Plaintiff’s Exhibit No. 8 for identification and re¬ 
ceived in evidence.) 


Mr. Wheatley, Jr.: W r e also offer, if the Court please, 
the deed from Loeffler, et aL, to the Washington Abattoir 
Company dated May 22, 1916, recorded May 25, 1916, in 
Liber 3869 at folio 275 of the land records of the District 
of Columbia. 

(Deed from Loeffler, et aL, to Washington Abattoir Com¬ 
pany, dated May 22, 1916, was marked Plaintiff’s Exhibit 
No. 9 for identification and received in evidence.) 

• • * that deed conveys two parcels which have been in¬ 
cluded in the deeds mentioned before, the northerly por¬ 
tion as well as the southerly portion, and also mentions the 
boundary on the alley and conveys the rights and ease¬ 
ments and appurtenances, whichever they may be. 


We offer deed between the Union Stockyard Company 
and the A. Loeffler Provision Company, dated June 22,1928, 
recorded June 23, 1928, and recorded in Liber No. 6172 at 
folio 35 of the land records of the District of Columbia. 

(Deed from Union Stockyard Company to A. Loeffler 
Provision Company dated June 22,1928, was marked Plain¬ 
tiff’s Exhibit No. 10 for identification and received in evi¬ 
dence.) 

37 Your Honor please, this Exhibit No. 10 includes 
the northernmost part of the plaintiff’s property. 
It is an irregular shaped area, it is immediately north of 
the property which is shown in the first lease, and that also 
uses the alley for the marker. 

The Court: Is that the property adjoining this other 
alley? 
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Mr. Wheatley, Jr.: The auxiliary alley, yes, Your Honor, 
right on the corner of the auxiliary alley; it is an irregular 
shape and Your Honor can see from the plat plan there the 
irregular shape of that lot. It is the first building there. 

«••••••• • • 

Mr. Wheatley, Jr.: We also offer in evidence deed from 
the A. Loeffler Provision Company to Keane-Loeffler, Inc., 
dated July 6, 1928, recorded July 6, 1928 and set forth at 
large in Liber No. 6177, folio 261 in the land records of the 
District of Columbia. 

(Deed from A. Loeffler Provision Company to Keane- 
Loeffler, Inc., dated July 6, 1928, was marked Plaintiff’s 
Exhibit No. 11 for identification and received in evidence.) 


No. 11 which has just been introduced includes the same 
property that was mentioned in the deed just a minute ago, 
except one additional area just west of that shown as the 
additional irregular-shaped property on the auxiliary alley, 
and that deed also uses the main alley as a marker. 
38 We offer in evidence, if the Court please, a photo¬ 
stat of the plat on record in the office of the Surveyor 
of the District of Columbia, which is dated October 31,1906, 
and is shown on Plat 168 of the volumes in the Surveyor’s 
office known as the A. and T. records, assessment and taxa¬ 
tion records. 


The exhibit is offered, * * * to illustrate the record of the 
Surveyor’s office of the existence of the alley over Parcel 
168/5 which is the antecedent designation of the present 
parcel of 168/50. 

The Court: How does it reflect on the issues in this 
case? 

Mr. WTheatley, Jr.: The fact of the existence of the alley. 

The Court: That isn’t particularly in the suit, is it? 

Mr. Wheatley, Jr.: I believe, Your Honor, we maintain 
it is an alley and these gentlemen deny it is an alley. 
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39 168/6 and 168/5 are both now included in 168/50 

which is owned by the plaintiff and this alley is 
shown as adjacent to and running alongside the property 
owned by the plaintiff. 

The Court: If its location is identical with this alleged 
easement which is in dispute in this case, the Court thinks 
it is admissible as some evidence that there is an alley there 
which belongs to somebody. 


40 The Court: I have no idea what it means myself, 
sir, but if you two gentlemen can agree on whether 

or not it indicates this same property that is indicated 
by this alley, then I can rule on it; otherwise, I can’t, be¬ 
cause I don’t know anything about that. I have no means 
of knowing. 

Mr. Wheatley, Jr.: We respectfully submit to the Court 
that it is the alley that is adjacent to the plaintiff’s pro¬ 
perty and it so shows on the face. 

The Court: Well, the Court will admit it subject to 
exception, it the Court finds later it has no relevancy in 
the case, it can be stricken out. 

(Photostat of Plat 168 on record with Surveyor, D. C., 
dated October 31,1906, was marked Plaintiff’s Exhibit No. 
12 for identification and received in evidence.) 

The Court: The Court is very much interested in this 
statement by plaintiff’s counsel that this alley was paved 
and has been paved; now, somebody paved it. If there 
is any testimony that can be introduced as to how it was 
paved and who paved it, I think it would throw some light 
on the issues in the case. 

Mr. Wheatley, Jr.: • # # We can show from these 

41 witnesses back as far as 1907 that it has been paved 
that long. 

The Court: But you don’t know who paved it? 

Mr. Wheatley, Jr., I don’t know who paved it, sir. 
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Mr. Wheatley, Jr.: We offer in evidence, if Yonr Honor 
please, a survey made in the office of the Surveyor of the 
District of Columbia, dated January 14, 1943, of the pro¬ 
perty owned by the plaintiff and the data adjacent thereto 
with respect to the alley, with respect to the paved roadway 
adjacent thereto. 


42 (Plat of survey by D. C. Surveyor dated January 
14, 1943, was marked Plaintiff’s Exhibit No. 13 for 
identification and received in evidence.) 

Mr. Wheatley, Jr.: 


that survey shows the data assembled by the District of 
Columbia Surveyor, showing the condition of the area 
alongside the plaintiff’s property with respect to the paved 
condition of the roadway. 

Your Honor please, we offer in evidence records of the 
Coast & Geodetic Survey for the survey published in 1895 
with respect to the property in dispute and the survey 
data prepared between the years 1887 and 1891 from which 
that published survey sheet was made. 


Mr Denit: 


we do not require a witness to come here and prove 
that they are official records from the Coast & Geodetic 
Survey. 

Mr. Wheatley, Jr.: We offer them in evidence to show 
the records of the Coast & Geodetic Survey showing the 
area in question and the markings of the alley thereon. 


43 It is a public record. 


of the topographical area of the District of Columbia at 
that time. It shows thereon the buildings, the areas, the 








roadways, the creeks and marking's of a topographical 
nature as of that period of time. 

The Court: Well, the Court is going to admit it subject 
to exception, that is so the Court can consider it and decide 
later as to whether or not it is relevant for any purpose in 
the case. 

Mr. Wheatley, Jr.: Mark one 14 and one 14-A. 

(Record of Coast & Geodetic survey, 1887-1891, were 
marked Plaintiff’s Exhibit No. 14 and Plaintiff’s Exhibit 
14-A for identification and received in evidence.) 

Mr. Wheatley, Jr.: Your Honor please, we offer in evi¬ 
dence a photograph of the area of Benning Road 
44 adjacent to the Benning Viaduct, taken July 6, 1939, 
which shows the entranceway of the alleged alley 
from Benning Road, which picture is produced from the 
office of the Corporation Counsel of the District of 
Columbia. 

The Court: An alley ordinarily, sir, would purport not 
a right-of-way to any individual but a general right-of-way. 
Is that what you are claiming, there was a general right- 
of-way? 

Mr. Wheatley, Jr.: This was a general right-of-way for 
all the places along that line, yes, Your Honor. There were 
three or four other places there, too, our place was one of 
them and we now have the whole thing, but it was then 
separately owned- 

The Court: I see. Of course, if it could be established 
that this was an alley, ever an alley in the usual conven¬ 
tional sense, and paved as such, it would help the Court 
mightily in deciding this case. Of course, what I am now 
about to say is merely for the suggestion of both sides to 
think about: If it ever was an alley in the conventional 
sense, the use of it wouldn’t be lost by twenty years or any 
other length of time, as far as I know. 

Mr. Wheatley, Jr.: That is right, Your Honor please, it 
has never been dedicated to public use by dedication, I mean 
no actual dedication of it. It has been used ever since this 


1890 period by everyone in that area for passage to 

45 and from the various business houses along there, 
and thereby we contend that it has become a public 

use and particularly a public use for the property owned 
by the plaintiff. Now, the cobblestone that is in there, we 
will have witnesses testify to the fact that the same exists, 
but I have no testimony as to when it was first put down. 
#•••••#*•• 

(Photograph of the Benning Road area, dated July 6, 
1939, was marked Plaintiff’s Exhibit No. 15 for identifica¬ 
tion and received in evidence.) 

Mr. Wheatley, Jr.: The photograph, Your Honor please, 
has been marked Exhibit No. 15. The picture is looking 
easterly, Your Honor please, you are looking toward the 
Maryland side of the Benning Viaduct bridge. 

46 The Court: It is looking at the descent toward 
Minnesota Avenue and Anacostia Avenue? 

Mr. Wheatley, Jr.: Yes, Your Honor. 

We offer in evidence the design of the Engineer Commis¬ 
sion, Division of Bridges, District of Columbia, for the 
Benning Viaduct which was made on March 4, 1920, which 
is identified as 203/26, which shows the topographical lines 
including the indication of a road to the stockyards on the 
southerly side of Benning Road. 

It is on your right going from Washington, sir. 

The Court: On the right, I see; and this alley immedi¬ 
ately adjoins the viaduct, is that right? 

Mr. Wheatley, Jr.: Yes, Your Honor, the alley coming 
right into the road that adjoins the viaduct, the road below 
the viaduct. 

• ••••••••• 

Mr. Denit: It is the first time we have seen it, we object 
to its admission in evidence, certainly without the right to 
cross-examine * * * . 


I 
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47 Mr. Wheatley, Jr.: Your Honor please, this is a 
design section made by the Division of Bridges of 

the District of Columbia in connection with the enlarge¬ 
ment of the Benning Viaduct and it is the ground level 
area of the roadways, and things of that type in connection 
with the viaduct. It was made on March 4, 1920, and shows 
the location of the west side of the road to the stockyards 
from the Benning Road adjacent to the Benning Viaduct. 

It was made by Mr. H. R. Howser, whom we have under 
summons if necessary, but if we could have the plan go in 
we offer it in evidence, it would simplify it. 

48 it wasn’t made in connection with location of this 
road, it is a public record in the Engineer’s Office of 

what the location of roads are in connection with the Ben¬ 
ning Viaduct which is adjacent to this property. 

The Court: Now, the photograph here, is this supposed 
to show this alley? 

Mr. Wheatley, Jr.: The alley, yes, Your Honor. Your 
Honor please, the alley enters right here, comes in from 
Benning Road, goes right down there. 

The Court: Is this it, right here? 

Mr. Wheatley, Jr.: Yes, Your Honor. May we show to 
Your Honor what we maintain is the relevancy with re¬ 
spect to the plat kept by the Engineer’s Office? j 

The Court: I will look at it, sir, if I can understand it. 

Mr. Wheatley, Jr.: This is the road, Your Honor, we 
contend is the alley. 

The Court: When was this made? j 

Mr. Wheatley, Jr.: 1920, sir. 

The Court: Have you a living witness who can testify 
who made this ? I 

Mr. Wheatley, Jr.: Yes, Your Honor. We have the wit¬ 
ness who prepared it in the Engineer’s Division of 

49 the District of Columbia. j 

The Court: I think probably with his testimony 
it would be admissible, but I doubt if it is now, because it 

i 

i 

i 
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isn’t sufficiently identified. So I will hold ruling in abey¬ 
ance until you can put him on the stand. 

Deputy Court Clerk: Shall I mark it for identification? 

The Court: Yes. 

(Design of Benning Viaduct, Division of Bridges, dated 
March 4, 1920, was marked Plaintiff’s Exhibit No. 16 for 
identification.) 

Mr. Wheatley, Jr.: Your Honor please, we have discov¬ 
ered an additional plan of this area since the pretrial which 
is probably more nearly accurate than the plot plan which 
Your Honor has before you, because it is the fire insurance 
underwriter’s plan of the area. We would like to introduce 
this in evidence and so offer it. 

Mr. Denit: Is there somebody you are going to call with 
respect to this? 

Mr. Wheatley, Jr.: I think all the witnesses will be in¬ 
terrogated with respect to this particular plot plan and 
we would like to have it in evidence to be available for 
interrogation of the various witnesses. It came from the 
Fire Underwriter’s Association in the Woodward Build¬ 
ing, it is an official plat of their office. We had it photo¬ 
graphed for convenience. 

50 Mr. Denit: That is no more official than if it were 
in counsel’s office. We object to it. 

• ••••••••• 

The Court: Well, the Court thinks you may have a wit¬ 
ness, sir, who knows something about this issue and who 
professes recollection from that paper, but I don’t think 
you can use it for any other purpose. 

Mr. Wheatley, Jr.: Yes, Your Honor, it would be valu¬ 
able for purposes of illustration of what witnesses have 
to say and refreshing their recollection. We do offer it for 
that purpose, if we may. 

The Court: Well, it can be offered at the time you offer 
vour witness. 

mf 

Mr. Wheatley, Jr.: May we have it marked for 

51 identification for us? 

The Court: Yes, sir. 
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(Fire Underwriter’s plan was marked Plaintiff’s Exhibit 
No. 17 for identification.) 

Mr. Wheatley, Jr.: We offer in evidence the photographs 
which were identified at the pretrial examination, photo¬ 
graphs taken nnder date of October 20, 1942. 

Deputy Court Clerk: Are these photographs of the alley? 

Mr. Wheatley, Jr.: Of the alley. 

Deputy Court Clerk: 18-A and 18-B. 

(Photographs of the alley, dated October 20, 1942, were 
marked Plaintiff’s Exhibit No. 18-A and Plaintiff’s Ex¬ 
hibit No. 18-B for identification and received in evidence.) 

Mr. Wheatley, Jr.: Your Honor please, those photo¬ 
graphs, which have been marked as Exhibits 18-A and B, 
are two photographs taken as to the condition of the alley 
in 1942 at the time of the acquisition of the property by 
the plaintiff in this case and the surrounding area. 


Mr. Wheatley, Jr.: * # • 

We offer in evidence, Your Honor please, a number of 
other photographs which have been taken since the pretrial 
on which counsel has not yet had an opportunity to ex¬ 
amine. They were taken within the last week. They show 
the condition of the property at the present time and 
52 will be followed by testimony by witnesses as to the 
condition. We offer them in evidence. 

• •••••<»••• 

(Photographs of the area showing present condition, 
were marked Plaintiff’s Exhibits No. 19-A through 19-J 
for identification and received in evidence.) 

Mr. Wheatley, Jr.: Your Honor please, defendants ac¬ 
quired title which they own by deed from Union Stockyard 
Company to the Eastern Development Corporation, dated 
June 27, 1941, recorded on July 9, 1941, and recorded in 
Liber 7637 at folio 43 of the land records, and a conveyance 
from the Eastern Development Corporation to Fred S. 
Kogod and Celia Kogod, his wife, as tenants by the en¬ 
tirety, the defendants in here, May 14, 1942, recorded on 


I 
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May 20, 1942, set forth at large in Liber 7754 at folio 571, 
and the property which they acquired is described in para¬ 
graph number 17 of the complaint. 

Your Honor please, I believe those are all the prelim¬ 
inary introductions of evidence we have at this time. 


53 Washington, D. C., 

April 10, 1951. 


55 The Court: Gentlemen, • # • I would like to look 
at the ground. Is there any objection, is there any 
reason why I should not go ? Does it suit you all to go at 
4:00 o’clock? 

Mr. Yochelson: No objection. 

Mr. Wheatley, Jr.: Yes, sir. 

The Court: I can get a better picture that way. 


Joseph Cogito, the plaintiff, called as a witness in his 
own behalf, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 

By Mr. Wheatley, Jr.: 


56 Q. How long have you lived in the District of Co¬ 
lumbia? A. Since 1934. 

Q. Are you a naturalized citizen of the United States? 
A. Yes, sir. 

Q. And when and where were you naturalized? A. Nat¬ 
uralized in Cleveland, Ohio, June 25, 1925. 

Q. Have you lived in the United States ever since that 
time? A. Yes, sir. 

Q. What is your business ? A. General contractor. 

Q. Do you own a place of business in the District of Co¬ 
lumbia in the vicinity of Benning Road, Northeast? A. I 
do. 
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Q. Tell the Court where that is. A. Well, it is west of 
now Minnesota Avenue and south of Benning Road. 

Q. And with respect to the railroad track? A. It is 
alongside the B. & 0. Railroad. 

Q. And what is the parcel designation in the District of 
Columbia assessment records ? A. Originally it was Parcel 
168/5, 168/6, 168/19. In 1932, it became one parcel and is 
designated as Parcel 168/50. 

57 Q. Is that place all owned by you? A. Yes, sir. 

Q. And was it acquired by you by one deed? A. 

Yes, sir. 

Q. And when did you buy the property, Mr. Cogito? 
A. I bought it September 30,1942. 

Q. And from whom? 


Q. From whom did you buy it? A. I bought it from the 
District Court of New York, the Court and Mr. Seligson 
and Mr. Nelson, the former president of Gobel, Inc., were 
the trustees. 

Q. Mr. Cogito, I show you a paper which has been intro¬ 
duced in evidence as Plaintiff’s Exhibit No. 2. Is that the 
deed by which you acquired title to the property in ques¬ 
tion? A. Yes, it is. 

Q. Now, prior to the actual delivery of the deed to you, 
had you gone to the property? A. Yes, I did. 

Q. Will you tell the Court what you found at the location 
of the property at your first inspection thereof, and when 
it was? A. Well, my first inspection was on July 10, about 
that, 1942. I was invited to hid to this property, so 
58 I inspected the premises on that date. I went over, 
being my first time if I recall right, I went over the 
Benning Road bridge. There I made a sharp “IJ” right 
turn and I went alongside the bridge. Right at the corner 
of Minnesota Avenue and Benning Road, on my left was a 
parking lot dividing the Benning Road with the parking 
lot, and this parking lot for an approximate of about 150 
feet deep west of Minnesota Avenue, there were a wooden 
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post about three foot high, with a half inch or three-quarter 
inch wire cable stringed through. So I stopped there and 
I analyzed this parking lot to the best of my judgment, it 
was about 150 feet deep, as I stated, by 300 foot long. So 
I proceeded a little farther down and I came at the end of 
the parking lot and there were a lot of growths, bushes, 
goldenrod and things of that kind. 

I proceeded for about 100 feet and I came to a roadway. 
I stopped and I looked this roadway and I saw it let me 
through, straight through, alongside the building where I 
wanted to go. 

Q. Alongside which side of the building? A. On the east 
side of the building. So I made a left turn at this inter¬ 
section, which was paved, and I stopped there at the inter¬ 
section and I looked to my right. There was a big pile of 
discarded asphalt, a lot of growth, on this pile, of weeds, 
also bushes and goldenrod, as I stated, and some poison 
ivy. I paid particular attention to the poison ivy 
59 because I am subject to it. 

So I looked on my left of the intersection and the 
same thing was there. 

Q. When you say to your left, you are proceeding south¬ 
erly, is that right? A. I was still standing still, then. Then, 
I begin to proceed southerly and down a grade a little and 
then I came to a fence line. This fence line was diagonally 
north—yes, northwest and southeast, kind of this way (in¬ 
dicating). So I stopped there and I seen that this fence 
was almost dropped down and I proceeded a little farther 
and I came over a bridge, a culvert, that is what it really 
is, a concrete culvert. I pass over the concrete culvert and 
on my left I saw a little peach tree and there was a fence 
post dividing the roadway from the property east of the 
roadway. 

I went a little farther up and I saw a fire hydrant, still 
went a little farther up about another hundred feet and 
there on this roadway was a cut by an excavation that was 
prior done. So, I couldn’t go no farther. I got off the car 
and I look on my right and I saw walls that were well 
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braced, walls standing high, abont 60 feet long, about 15 
foot high, and there were the props anchored in a part of 
the alley of the roadway. I saw these props were taking 
about, oh, one-third of the alley. As I stated, I got off of 
the car, I went down this excavation, and then I looked on 
my right side and it was a three-story building that 

60 the weather had undermined the corner footing and 
that was the northeast corner footing, and it was in 

very bad shape. 

So, I proceed up-grade and I went to the alley. On the 
alley a little farther up was another hydrant on my left and 
I proceeded a little farther for about another 50 or 60 feet 
and there was an intersection of another alley. I turned to 
my right and I went as far as the first railroad siding, which 
siding was for the purpose of delivering coal in the boiler 
room. There I went into the premises and from there I 
went about 10 or 12 steps down and I went in the basement 
of the boiler room. I inspect this boiler room and I came 
up. When I came up, I turned to my left and I went to 
what was, in my opinion, a machine shop; it was a very 
large room, 50 by 50, and this was in good condition, so I 
went almost to the front and I turned to my right and there 
was a door that led me into the three-story building which 
I had to call my attention first that the corner was under¬ 
mined. 

I went into that room and that was used, in my opinion, 
as an air compressor room, the first floor, and then I walk 
up to the second floor and also to the third floor. Then I 
came down again and I went through the front door of 
this corner building. From there, I went down the grade 
about 15 feet where this large area of excavation was. The 
bottom of it was a lot of water on it, lot of weeds, so I just 
walked around there and I discover that the columns, the 
footing of the columns had been put in, and I think 

61 was about 8 or 9 sticks of reinforcing steel bars was 
sticking up. That is what called my attention to it. 

So I examined all those footings and then I went to the 
front building. There was a basement door open into this 
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large excavation and I went through this, what appeared 
to me to be the refrigerator room. I noticed, well, that 
there were three large iceboxes in there with the doors, the 
walls and ceiling were lined with a cork, the doors were 
down. I paid particular attention to the hardware of the 
door and it seemed to me it was very expensive. I looked 
the three rooms and I went upstairs. There was and still 
is a little circle iron ladder that take from the first floor to 
the second to the third. So I went to the second floor and 
I examined the floor and the columns and then I went to 
the third floor and I examined the post. I examined the 
building in its entirety there. 

When I arrived in front of the building, I noticed there 
was a door to my left and I went in there and that appeared 
to be Auth’s, which had been on fire before. I saw a lot of 
scattered hills there, invoices, things of that kind, I didn’t 
pay no attention to, so then I came down from the outside 
stairway which led me on front of what was prior to my 
visit, a store, a meat store. 

So then I walk in front of this building, I turn to 
62 my left, going east and I went to the corner where I 
previously had stated and then I went back up and I 
went into my car. 

Now, the fence, the posts there were having barbed wire 
on it, which was on the east side of the roadway. They had 
three strings on of barbed wire separating this road with 
the adjoining property. I inspected this fence and it had 
been broken in several different places. So I turned my 
car and back I went home. 

The next time, I think, was the following— 

Q. Just to interrupt you for a second, the roadway you 
said you went along was on the east side of your building? 
A. That is right, sir. 

Q. What type of construction was that road? A. It is a 
cobblestone, we call them granite blocks, really, in con¬ 
struction, but the ordinary term for it is cobblestone road 
or flagstone road. 
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Q. That was the time you were there in July 1942? A. 
1942. 

Q. All right, sir. Go right ahead, sir. A. And this road 
is still there, with the exception of that part which Mr. 
Kogod dug in 1943 and some of the curbstone, this road 
had a curbstone, and some of them are still there. 

Q. All right, sir. Go right ahead. When was your next 
visit to the plant? A. My next visit was shortly thereafter, 
about three or four days. The property impressed 

63 me very much, it could be salvaged- So, I begin to 
give a close inspection then to what to do on my sec¬ 
ond visit. And on my third visit, I done the same thing. 

So then I decided to put a bid and on September 30, I 
went to New York and put in a bid and put up a deposit 
for the property. The Court accept the bid, but as the trus¬ 
tee had been notified to barricade, in other words to safe¬ 
guard the children from the danger of this property, the 
District of Columbia Inspector had notified the trustee of 
Gobel to take immediate action on the protecting the prop¬ 
erty, protecting the public. Well, the trustee stated to me— 
. Mr. Denit: We object to that. 

By Mr. Wheatley, Jr.: 

Q. What did you do, not what he told you, what did you 
do? A. I went there right after that and barricade the 
premises. I put signs so the children wouldn’t go in there, 
in other words I barricaded the entire property, preventing 
the public or the children, rather, from going in it. 

Q. From going in the property? A. In the property, yes, 
sir. 

The Court: Does that include this roadway? 

The Witness: The roadway was left open, Your Honor. 
I just barricaded the sides of the building. 

64 By Mr. WTieatley, Jr.: 

Q. WTiat further was done, Mr. Cogito? A. Well, on the, 
about the first part of October, I ordered two trailer loads 
of lumber, which was delivered on the premises. I think 
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it was on the second load, a gentleman approached me, was 
Mr. Kogod, I know him now, I did not know then. 

Q. This gentleman who sits here now? A. That is right, 
that gentleman sitting there. Mr. Kogod come over there 
and says what I was doing. 

Q. When did yon say this was? A. The first part of 
October, 1942. 

The Court: Had you bought the property at the time? 

The Witness: Yes, T bought the property September 30, 
1942, Your Honor. Mr. Kogod come over there and he 
asked me what I was doing. I told him that I was barri¬ 
cading the property to keep the children away from it, 
and he said why was I doing that? I stated to him that I 
had purchased the property and that in order to comply 
with my agreement, I had to take immediate steps to pro¬ 
tect the property. He asked me how you going in and out 
of here? I says what you mean, how I am going in and out 
of here? Well, he says, “This is my property.” 

By Mr. Wheatley, Jr.: 

Q. Where were you standing at that time? A. We were 
standing right in the center of the front building, 
65 where I was beginning to work with the fence to close 
in the property. I asked him, I said, “What do you 
mean it is your property?” He said, “Well, you are stand¬ 
ing right on my property.” 

The Court: Is that part of this roadway where you were 
standing? 

The Witness: I was standing in the auxiliary alley, Your 
Honor. May I have the picture, I will show to His Honor. 

The Court: I understand. 

By Mr. Wheatley, Jr.: 

Q. That was the northerly side of your property? A. 
The front building, that is right. Mr. Kogod said he 
owned the property and that he was surrounding me all 
around. He asked me how would I get in and out? So I 
called Mr. Kogod, I said, you please come over here, and 
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we went east from where we were standing to the build¬ 
ing and I showed to him, I said, “You see this road begin¬ 
ning at Benning Road?” This is the alley that I am refer¬ 
ring to now, “You see this road leads right alongside my 
building and I assume that this road was built purposely 
for this building.” 

Then I said, “Come over here,” and we went to the west 
side of the building and I said, “You see this driveway 
here?” I told him, I said, “This driveway or this road 
leads into this property and belongs to this property.” 

Then we went back where we were standing and I 

66 said, “You seen this large door here?” I said, 
“When you bought your property and when I bought 

this property, this was a garage and machines and trucks 
was going in and out of here.” Well, he still insisted that 
he owned the property and I said, “Mister, I do not claim 
anything of your property except the right to go over the 
premises,” and he asked me what title company was search¬ 
ing the title. I told him there was the District Title Com¬ 
pany. He then said that the same company— 

Q. Now, without discussing what the Title Company has 
been doing or anything, what was the condition of the roads 
at that time when you and Mr. Kogod were speaking about 
them? A. In the same condition as it is today, with the ex¬ 
ception of a little more wear and tear and perhaps a little 
mud on top of it. 

Q. On top of the cobblestones? A. Yes. 

Q. Did you point out to him the full length of the road 
which is called the alleyway on the east side of your prop¬ 
erty? A. That is right. 

Q. What did he say about that? A. He said that was his 
property. 

Q. And did you point out to him what we call the auxiliary 
alley in front of the northern part? A. We were standing 
then there, when the conversation began. 

67 Q. Now, what happened after that, Mr. Cogito? A. 
With Mr. Kogod? 
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Q. Well, yes, with Mr. Kogod. A. Well, Mr. Kogod then 
introduces his name. He said , 1 ‘Do yon know who I am?” 
I said, “No, sir.” He said, “I am Fred Kogod.” I said, 
“Pleased to know yon, Mr. Kogod,” and he looks at me and 
I look at him and none of us said a word. And then I told 
to Mr. Kogod, I said, “Mr. Kogod,” I said, “if yon are 
right, yon are right, I will not dispute you are right; but if 
yon are wrong,” I said, “I want yon to know that I will 
fight the wrong with everything that I got,” and I left him. 

Q. Now, then, at that time was the road being used by 
yon, were trucks coming to your place? A. Well, that was 
the beginning, naturally, yes. 

Q. Tell ns what that was. A. Well, at that particular 
day I was just unloading lumber to barricade the premises. 

Q. As a matter of fact, was lumber being unloaded there? 
A. Yes, indeed, the first trailer load had arrived in the 
morning and I was waiting for the second trailer load. 

Q. What access road did those vehicles use to bring in 
that lumber? A. The first road, because that was the nat¬ 
ural one to use because that was the first one to come to. 

Q. When you say the first road, do you mean the 
68 road alongside of the east side of your buildings? 

A. That is right, sir, which extends to Benning Road. 

Q. They came in from Benning Road to your property? 
A. That is right. 

Q. How far along that roadway did they go, did the trucks 
go? A. Just right in front of the building there, with the 
exception the second load was delivered right up side where 
the excavation begins that I mention a little prior, where 
the alley was cut by excavation. 

Q. How many times after that was the roadway used, that 
roadway? A. Now, that is a hard question, Mr. Wheatley, 
how many times, I can’t tell you. 

Q. Well, what use was made of it that you know of, Mr. 
Cogito? A. Well, I was making the use for delivering ma¬ 
terial. 

Q. Over what period of time? A. Right from the begin¬ 
ning. 
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Q. From then until now? A- Positively. 

Q. What type of vehicles or people use that road? A. 
Well, tracks, cars, walking. 

Q. And did yon change or modify or reconstruct any of 
the bnildings that were then on the premises? A. 

69 Yes, indeed. 

Q. Now, did you later have a further conversation 
with Mr. Kogod, Mr. Cogito? A. Well, then I had a con¬ 
versation with Mr. Grossberg. 

Q. Mr. Grossberg? A. Yes, sir. 

Q. That is Mr. Kogod’s attorney? A. Mr. Kogod’s at¬ 
torney. 

Q. Now, you can’t testify as to what you told him, but 
did you have any conversation with Mr. Kogod? A. No, I 
don’t think so at that time. 

Q. Sir? A. I don’t think so any more at that time. 

Q. Did you talk to Mr. Grossberg or write to him? A. I 
wrote to him.. 

Q. You wrote to Mr. Grossberg? A. That is right. 

Q. Was he attorney for Mr. Kogod? A. For Mr. Kogod, 
yes, sir. 

Q. Do you have your letter there? A. Yes, sir. 

Mr. Wheatley, Jr.: We offer in evidence, Your Honor 
please, the letter from Mr. Cogito to Mr. Grossberg and 
the reply received from Mr. Grossberg, who was then coun¬ 
sel for Mr. Kogod. Is there any objection, Mr. Denit? 

70 Mr. Denit: No. 

(Letter dated October 24, 1942 to Mr. Grossberg from 
Mr. Cogito was marked Plaintiff’s Exhibit No. 20 for iden¬ 
tification and received in evidence.) 

(Letter dated October 26, 1942 to Mr. Cogito from Mr. 
Grossberg was marked Plaintiff’s Exhibit No. 21 and re¬ 
ceived in evidence.) 


By Mr. Wheatley, Jr.: 

Q. Mr. Cogito, did you remodel the buildings? A. Yes, 
I did. 





The Court: Did he what? 

Mr. Wheatley, Jr.: Remodel the buildings. 

By Mr. Wheatley, Jr.: 

Q. The part that you said, I believe, in your testimony, 
was an excavation within the grounds you owned, what use 
was made of that in its present condition? A. That was 
the very first work I did, I begin to buy surplus dirt. You 
know what I mean by surplus dirt? 

Q. Yes, I think we all understand what you mean by sur¬ 
plus dirt. What did you do with the surplus dirt? A. I 
went at the corner of Minnesota Avenue and Benning Road 
and all the trucks that were carrying surplus dirt, I stopped 
and I was willing to buy. 

71 Q. Now, what happened? A. I first paid 50 cents 
for each load. 

Q. Did trucks, as a result of something, come in your 
place? A. Yes, soon as the word spread out among the 
truck drivers that I was buying dirt, I had a fleet of trucks 
come in there all the time, I mean during working hours, 
naturally. 

Q. Came in where ? A. To the plant, to my place. 

Q. What access facilities did they use to come into the 
plant? A. We used both access, we used the roadway along¬ 
side of the building and also the first driveway, because I 
was in a hurry to fill— 

Q. When you say the first drive, do you mean the road¬ 
way alongside the east side of your buildings? A. That is 
right, the first road. 

Q. Mr. Cogito, so as not to cast any confusion here, would 
you call the road that runs alongside of your building the 
alleyway? A. I would be glad to. 

Q. Now, how far does that extend alongside your build¬ 
ings, all the way? A. All the way through, but we didn’t 
go all the way through, though. 

Q. How far did you go? A. Well, we remain up to 
this, where the first excavation was cut. 
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Q. Where is that? A. It is about, I would say, 200 feet 
south of the corner of the building. 

The Court: Is it near the one called “Sausage factory” 
here? 

The Witness: That is right, sir. 

By Mr. Wheatley, Jr.: 

Q. Now, what happened then, Mr. Cogito? A. Then, I fill 
it in and I begin to remodel the front building, the sausage 
factory; so, after I had it remodeled, I put it in good condi¬ 
tion, I advertised to lease and I lease it to the—can I say to 
who I lease it? 

Q. Yes. A. I lease to the Bureau of National Affairs, 
David Lawrence, he come over there and inspect the prem¬ 
ises and we enter into a five-year lease, and he would use 
the first floor for storing his merchandise and the second 
floor he had printing presses, and some on the third floor, 
had printing presses. And he continued to use the drive¬ 
way and the first floor on the front of the building. 

Q. When you say the driveway, do you mean the right-of- 
way adjacent to the railroad tracks ? A. That is right, 
73 he was using that to go to the second floor and on 
the front of the building, the auxiliary alley though 
on the first floor, because that is the only entrance to the 
first floor. 

Q. Now, was access to the second floor of his building 
through the north side of your property or the west side 
of your property? A. West side. 

Q. And access to the first floor of the property was 
through the auxiliary alley? A. Yes, sir. 

Q. Which runs along the northerly side of your property, 
is that correct? A. The auxiliary runs— 

Q. The auxiliary alley is on the northerly side of your 
property, isn’t it? A. Yes, that is correct. 

Q. Does that run from the right-of-way or driveway to 
the alley? A. Yes, sir. 

Q. Now, what other access is there to the building that 
was leased to Mr. Lawrence other than this auxiliary alley? 
A. No other. 
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Q. No other? A. No, sir. 

74 Q. What use was made of the main alley for ve¬ 
hicular traffic in connection with Mr. Lawrence’s 
business? 


Mr. Wheatley, Jr.: What use was made of the main 
alley for vehicular traffic to and from Mr. Lawrence’s place 
of business? 

Mr. Denit: He has already said none. 

Mr. Wheatley, Jr.: No, he said they were both used, the 
driveway and the auxiliary alley. 

The Witness: That is right. 

Mr. Denit: The driveway was used for the purpose of 
access to the second floor of the sausage factory building 
and the auxiliary alley was used for access to the first floor. 

The Witness: That is correct. 


The Witness: Naturally it was used to the main alley, 
because that was the shortest way out. 

Mr. Denit: I move to strike out the answer as not re¬ 
sponsive. 

By Mr. Wheatley, Jr.: 

Q. Don’t say what you mean by naturally, tell us 
75 what use was made. A. Well, they were going into 
the main alley and straight out to Benning Road. 

Q. Through the main alley straight out to Benning Road? 
A. That is right. 

Q. What other remodeling or renovation did you make 
within the premises? A. May I come back on that, then 
the Bureau of National Affairs, they lease this building, 
first I forgot to mention, first I leased this first floor to the 
Manhattan Storage Company, that was before David Law¬ 
rence. 

Q. All right. A. And the Manhattan Storage had a 
month or two month lease and what they were storing, they 
were using heavy trucks to come into the first floor because 
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they were storing oil filter for the Navy, see, and they were 
coming in through the main alley and both into the drive¬ 
way because they were in a hurry to store them. 

Then, David Lawrence rent the first floor to Smith Stor¬ 
age Company and they were using the same way. 

Then, I begin to start to work in the machine shop where 
is what I mentioned before, I think, the large room, because 
I had a lease, see, to lease to him. So, I remodeled that, I 
repair it, I put this boiler, I complete it to the man’s satis¬ 
faction and I lease it to Call CaL 

76 Q. And how long was that occupied? A. That was 
occupied a little over a year. 

Q. What type of business was that? A. It was laundry. 

Q. Laundry business? A. That is right. 

Q. What use was made in connection with that business 
of what we have called the main alley? A. He was using 
the main alley to make a turn to go straight on Benning 
Road. In other words, he was coming straight to the drive¬ 
way into the property and going out to the main alley 
straight on Benning Road. 

Q. Now, what type of vehicles used that main alley? A. 
Trucks, if I recall right he had six trucks. 

Q. And over what period of time was that? A. Well, it 
was over a year. Now, I am jumping too fast—see, while 
he was working there, then I remodel the three-story build¬ 
ing and I lease that to the Capital Tool Company. And 
this is the building that the corner was in danger situation; 
and he was using nothing else but the main alley all the way 
through. 

Q. Using it for what, Mr. Cogito? A. For bringing in his 
material and his merchandise and his cars. 

77 Q. By vehicles? A. By vehicles, yes, sir. 

Q. How long did that continue? A. He had a 
three-year lease. 

Q. Now, what other uses were made of that property 
that you acquired? A. After I had leased this building, I 
begin to build on the back section, what was originally Par- 
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cei 168/6, and I put in a building there. It is 150 foot long, 
by 57 foot wide; and all of the material, it came through 
the main alley. 

Q. All of the material came through in what manner? A. 
In trucks, for instance, I had over 60,000 bricks, cement, 
sand, reinforced steel, everything that was necessary to 
building a building. 

Q. Now, is there a business conducted from that business 
now? A. Yes, sir, Benning Terminal Warehouse, Inc. 

Q. What access facilities are used in connection with that 
business? A. Well, it is coming through the main alley 
and also coming through the driveway, all depends the 
traffic that is in the property. 

• ••••••••• 

78 Q. Mr. Cogito, is there or is there not a gate lead¬ 
ing from your property onto the alley on the east 

side of your property? A. Yes, I put in the gate exactly 
where the plans, that they were going to reconstruct it, 
show. 

Q. And with respect to the distance along in front of 
your buildings, the north end, how far is that back along 
the alley? A. Well, it is about 130-135 feet, maybe 137, 
nearby there. 

Q. Now, do those gates remain open during the business 
hours? A. Working hours, yes, sir. 

Q. And do trucks come in and go out through those gates 
onto that alleyway? A. Yes, sir. 

79 Q. Can you estimate the number of trucks a day, 
the number of trucks that have gone over that prop¬ 
erty? A. No, it is impossible, Mr. Wheatley, to estimate 
it, but I say it is more than ten. 

Q. More than ten what? A. Trucks. 

Q. A day or week? A. More than ten a day. 

Q. Has that continued ever since you acquired this prop¬ 
erty? A. Well, in my opinion, it has. 

Q. Not in your opinion, but have you seen trucks go 
back and forth? A. Yes, indeed. 
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Q. Over what period of time has that been? A. Well, 
from the very beginning of 1942, October 1942 np to the 
last time I was there. 

Q. That was when? A. The last time I was there, I 
think, was about ten days ago. 

Q. Now, Mr. Cogito, after your conversation— A. I 
beg your pardon, the last day I was there was April 5. 

Q. Mr. Cogito, after your conversation with Mr. Kogod 
in, I think you said, October 1942, did you have any 

80 further conversation with him relative to the use of 
the alleyway? A. Yes, I did. 

Q. When and where was that? A. It was in 1945, in 
August of 1945; I think it was August, it was a terrible 
flood there. 

I made an appointment with Mr. Kogod and went to his 
place of business on 14th Street, I think I am right, on 14th 
Street. And the appointment was for the next day at 11:00 
o’clock. 

• ••••••••• 

Q. When did you say that was? A. 11:00 o’clock in the 
morning. 

81 Q. Do you have something you can refer to, to give 
you the reference date? A. Yes, indeed. 

Q. What is that? A. A letter I addressed to Mr. Kogod 
on May 16,1945. 

Q. Was it in relation to that? A. That is right. 

Q. And it was about that time that you had this conver¬ 
sation? A. No, the conversation that I had was on the 
28th of December, 1944. 

Q. The conversation with him you were about to relate 
was the 28th of December, 1944? A. That is right, sir. 

Q. All right. What was the conversation with Mr. 
Kogod? A. Well, the first, I went there to instruct him 
to correct the error that he made on a grading of his 
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place. The way he graded all the surface water, every 
time there is a heavy rain, it floods my place. And I went 
there to correct the situation. He asked me, “Why can’t 
we come to an understanding that I sell you this piece of 
land and you could correct it?” 

82 The Court: You mean the alley? 

The Witness: No, sir, the alley was a portion in¬ 
cluded in the portion of the place. 

The Court: All right. 

By Mr. Wheatley, Jr.: 

Q. That was the land northerly of your building? A. 
Of the front building. 

Q. It would have included the property known as the 
auxiliary alley? A. And the alley. 

Q. All right. What happened then? A. Then, we took 
the subject of his liability on the surface water and he 
give me an example that he had another complaint from a 
property that he owned, I don’t remember whether he said 
on Massachusetts Avenue or Connecticut Avenue. Well, to 
that, I didn’t want, I told him, “I am not a lawyer and I 
feel that you have caused me considerable damage and that 
we could repair in a friendly manner,” I said, “I am 
willing to stand part of the expense and I assume you should 
stand the other part of it.” Then, he suggested about buy¬ 
ing this place, the front portion as well as the portion of 
the alley. I stated to him then that I would employ an ap¬ 
praiser and have it appraised, this parcel of land that he 
and I were talking about, which I did. And on May 18, 
1945, I wrote him the letter which, if you wish it, here is 
the letter. 

83 Q. That was with respect to the property? A. As 
well as to the easement. 

Q. Beg pardon? A. As well as to the easement. 

Q. What you were to buy was the property north of your 
place of business between your place of business and Ben- 
ning Boad? A. That is right. 
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Q. On which there was a vacant yard at the time, was 
there not? A. That is right, vacant land. 


The Court: Is that the piece of land where the stock- 
yards office was ? 

Mr. Wheatley, Jr.: Yes, Your Honor. 

By Mr. Wheatley, Jr.: 

Q. Did you write to Mr. Kogod with respect to that? A. 
Yes, I did. 

84 Q. When was that, Mr. Cogito? A. May 16,1945. 
Q. Was the question of the easement or the alleys, 

or the rights involved in that sale? A. Yes, indeed. 

Q. In what way? A. Well, the letter is self-explainable. 
Mr. Wheatley, Jr.: We offer this in evidence. 

Mr. Denit: No objection. 

Deputy Court Clerk: No. 22. 

(Letter dated May 18, 1945 to Mr. Kogod from Mr. 
Cogito, was marked Plaintiff’s Exhibit No. 22 for identifi¬ 
cation and received in evidence.) 

The Court: All right, sir. 

By Mr. Wheatley, Jr.: 

Q. Mr. Cogito, did there come a time somewhere around 
1943, when there was some excavation on the property 
owned by Mr. Kogod? A. Yes, sir. 

Q. When was that? A. In the spring of 1943. 

Q. Now, tell us what happened in connection with that. 
A. Well, I saw a contractor excavating in Mr. Kogod’s 
premises. 

Q. That is the property east of your property? A. That 
is right. 

85 Q. All right, sir. Where was that with respect to 
the alley? A. Well, he start in the beginning from 

Minnesota Avenue and coming towards my place, coming 
west. So, when the operator that was operating the shovel 
was almost reach to the easterly line of the alley, I stop 
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him and I went there and I said, “Listen, lad, you have no 
right to dig this alley.” I said, “If you do, you are going 
to answer in court.” He was a nice fellow, he said,— 

Mr. Denit: We object to that. 

By Mr. Wheatley, Jr.: 

Q. All right. Did Mr. Kogod come? A. After the op¬ 
erator called Mr. Kogod and Mr. Kogod and the contractor 
came. 

Q. All right. Where were you talking? A. Mr. Kogod 
wanted to excavate. 

Q. Where were you at that time? A. In the alley. 

Q. In the alley? A. That is right. 

Q. And this was at about the same time you just men¬ 
tioned? A. Yes. 

Q. All right, sir. What happened? A. Well, Mr. Kogod 
claimed that was his property and I told him I did 
86 not dispute whether it was his property or not. I 
said, “I have the right to the alley,” and I said, “If 
you will excavate it, you are going to answer in court for 
my damages.” The contractor told Mr. Kogod how long 
I had the property, and how long he had the property, and 
the contractor told to Mr. Kogod, “There is a three years’ 
time limitation.” I don’t know what he meant by that, but 
that is the exact words that he said to Mr. Kogod. 

I said, “Three years or not three years, this is my prop¬ 
erty, I have the right.” When I said my property, I show 
them the building, I said, “I have the right to this roadway 
and if you gentlemen proceed to anyway interfere with the 
alley, you will answer me in court for my damages.” 

Q. Then what happened? A. They didn’t dig the alley. 

Q. They did not dig in the alley? A. No, sir. 

Q. Did they dig anywhere else? A. Yes, indeed, they 
grade all his land. 

Q. Up to the alley? A. Up to the alley, yes, sir. 

Q. And when did you have any further conversation with 
Mr. Kogod relative to an obstruction of the alley? A. I 
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think it was in 1946. Mr. Kogod begin to excavate, some¬ 
body begin to excavate, I don’t know who it was, they were 
excavating for a Woolworth’s store. 

87 Q. On Minnesota Avenue? A. Yes, and the sur¬ 
plus dirt they were piling in the lot edging to the 

alley. So, Mr. Kogod, that is where I have put in a string 
with a little sign across the bridge, “No Trespassing.” 
The officer called me up and I right away went there and 
soon as I arrive on the premises, Mr. Kogod came there and 
he says with a nice smile, “I don’t want you to feel that 
I am trying to overstep over you.” He said, “I put in 
that sign there in order to eliminate the danger that the 
trucks to go in and out.” Well, that was a reasonable ex¬ 
cuse, so I said, “O.K., Mr. Kogod, that being the case, how 
long do you think it will take you to have the excavation 
pile up?” He said two or three days. Well, then, the best 
thing to do, we take the string out and we keep the gate 
closed, and if there is any traffic to come in, I detour the 
traffic, I told the tenants to detour the traffic to come to the 
driveway. 

Soon they stop, probably two or three days later, they 
stop piling this dirt, not in the alley but outside the alley 
on each side of the alley, so we open up the gate again. 

Q. What happened to the string across the road? A. Oh, 
we took it out immediately. 

Q. Took it out immediately? A. That is right, I sent a 
man to take it out. 

Q. How long did that condition continue, two or 

88 three days? A. Two or three days that I agree to 
close up the road, so to eliminate the danger. 

Q. You agreed with him to do that? A. I did, I closed 
the gate. 

Q. When was the next time, if at all, when there was any 
attempt made or anything done to close the alley? A. In 
1948, yes, in 1948. 

Q. What Was that? A. Mr. Kogod’s son-in-law, I don’t 
recollect his name now, he went to my tenant, to the Ameri- 
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can Company Millwork there, and told him that he was 
going to close the roadway. 


Q. Was the roadway closed? A. No, sir. 

Q. Now, then, did there come a time when the road was 
actually barricaded or closed? A. Yes, sir. 

Q. When was that? A. 1949. 

Q. Do yon know the date? A. I don’t remember the 
date, sir. 

Q. Is that the date that was alleged in the complaint? A. 
In the complaint, yes, sir. 

Q. Now, tell the Court what were the circumstances 

89 with respect to that occasion- A. Well, the officer of 
the Benning Terminal called me up and they said 

they were closing— 

Mr. Denit: We object. 

By Mr. Wheatley, Jr.: 

Q. Don’t tell us what somebody told you. You went 
there, didn’t you? A. I went there immediately. 

Q. Tell the Judge what you saw. A. I say they were 
placing, they had the post hole already dug across the gate¬ 
way, about a foot away from the gate. 

The Court: That is out to the Benning Road? 

The Witness: No, on the alley, Your Honor. 

The Court: I know, but that is— 

The Witness: To the road leading to Benning Road, yes, 
sir. 

The Court: All right. 

By Mr. Wheatley, Jr.: 

. Q. That is the alley that runs alongside your place of 
business out to Benning Road? A. That is right. 

Q. With respect to your place of business, where was the 
barricade? 

The Court: They didn’t close up the entrance to 

90 alley at Benning Road? 

The Witness: Not at Benning Road, no, sir. 
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By Mr. Wheatley, Jr.: 

Q. Did they close it at the gate of your property? A. At 
the gate of my property, yes, sir. 

Q. What was the situation there? A. I went there and 
saw Mr. Kogod’s son-in-law. I told them, “Don’t go any 
farther until I get in contact with your father-in-law,” and 
I tried to reach Mr. Kogod at his office on Upshur Street 
and they wouldn’t tell me where he was or where he went, 
and then I insisted with the girl on the telephone, whoever 
answered the call, that I must see Mr. Kogod in order to 
avoid him a headache and to myself. 


I was not able to get hold of Mr. Kogod, so I went there 
and talked to Mr. Kogod’s son-in-law and I told him— 

Mr. Denit: We object to that. 

By Mr. Wheatley, Jr.: 

Q. Mr. Cogito, was there a barricade erected across 
there? A. Yes, it was. 

91 Q. WTiat is the nature of that barricade? A. I 
think it was four posts dug in the ground, anchored 
with concrete, and then a sign placed on, right in front of 
my gate, that I could not get in and out. 

Q. What did the sign say? A. Parking for Senator 
Theater. 

Q. Now, did that obstruct entrance into your property 
or exit from your property across the alley? A. Yes, sir. 

Q. How long did that continue? A. I think it was con¬ 
tinued for about a week or ten days. 

Q. Until the time that the stipulation was filed in this 
case? A. That is right. 

Q. And was it then removed? A. Yes, sir. 

Q. And has the alley remained open since then? A. Yes, 
sir. 

Q. And there was no attempt to block off the alley from 
the Benning Road entrance? A. No, sir. 
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Q. Now, Mr. Cogito, how is your property zoned? A. 
Industrial, heavy industrial, I don’t remember how they 
call it, in order words you could put in a nine-story-high 
building; it is zoned something, I don’t remember. 

92 Q. Is it now used for commercial use? A. Yes, 
sir. 

Q. Mr. Cogito, what is the condition of the ground east 
of the alleyway alongside of the eastern part of your prop¬ 
erty? A. How you mean, the condition? 

Q. What is it used for? A. Now? 

Q. Yes. A. Now, it is a parking lot. 

Q. Parking lot for what? A. Well, for the stores that 
are fronting on Minnesota Avenue and the Senator Theater, 
and the drug store and the post office. 

Q. Is that in the same condition now that it was when you 
acquired your property? A. No, sir. You mean today? 
No, sir, it has been changed. 

Q. In what way? A. Well, the parking ground has been 
enlarged now. When I went there in 1942, it was only the 
Senator Theater and perhaps the People’s Drug Store and 
another little, maybe one or two stores, I don’t remember. 
Now, it is well built up. 

The Court: That didn’t encroach on the driveway in 
dispute, as I understand it. 

The Witness: No, sir. 

93 By Mr. Wheatley, Jr.: 

Q. Did there ever come a time when there was a dispute 
between you and the Senator Theater relative to your 
trucks, or trucks coming to your place, going across that 
parking lot? A. Yes, the manager of the Senator Theater 
wrote to me stating—I have his letter here—that my 
trucks— 

Mr. Denit: The letters are the best evidence. 

By Mr. Wheatley, Jr.: 

Q. There was a dispute about the parking lot use by the 
trucks, is that right? A. That is right. 
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Q. And did you take steps to stop the use of the trucks— 

The Court: How wide is this alley? 

Mr. Wheatley, Jr.: Twenty-five feet, sir. 

The Court: Twenty-five feet? 

Mr. Denit: We don’t agree that that is correct. 

Mr. Wheatley, Jr.: You did by your stipulation. 

Mr. Denit: Oh, no, we said it was described with sub¬ 
stantial accuracy in the complaint. We didn’t attempt to, 
and have never agreed that it is 25 feet wide. 

The Court: I see. 

Mr. Wheatley, Jr.: In paragraph 18 of the complaint, 
which is in the stipulation entered in evidence yesterday, 
the alley is approximately 500 feet with approximate width 
of 25 feet. 

94 The Court: All right. 

Mr. Denit: Well, if counsel insists that we are 
bound by the stipulation, may I say to Your Honor that 
that was inadvertent on my part. I assumed that it was 
correctly described, but I went there and saw the property 
and it is not 25 feet wide. 

The Court : Well, you wouldn’t bind this Court anyhow, 
as far as that is concerned. 

By Mr. WTieatley, Jr.: 

Q. Mr. Cogito, is your property now occupied for indus¬ 
trial and commercial purposes ? A. Yes. 

Q. Now, with respect to the—you mentioned early in your 
testimony that when you went out to see the plant in 1942, 
there was a roadway along the easterly side of the building. 
A. Yes, sir. 

Q. And an alleyway along the southerly side of your 
place. A. Yes, sir. 

95 Q. WThat do you call the new building you built? 
A. I call, it Building A. 

Q. Is that against the southerly part of your ground? 

The Court: Is that the sausage factory? 

The Witness: No, sir. 
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The Court: What you call here the “cooler” building? 
The Witness: No, sir, further out, Your Honor, further 
south. 

The Court: The abattoir? 

The Witness: At the end of the abattoir, I think is the 
fertilizer, that is the building we are talking about now. 


Q. Mr. Cogito, I show you the survey plat, I show you 
the exhibit which has been identified as Plaintiff’s Exhibit 
No. 13, and ask you if that is the survey of the property 
owned by you, conveyed by Exhibit No. 2. A. Yes, it is. 

Q. What is on the western side of your property? A. 
Western side, the railroad side. 

The Court: That would be the side next to the railroad, 
wouldn’t it? 

Mr. Wheatley, Jr.: That is right. Your Honor. 

The Witness: The railroad side. 

96 By Mr. Wheatley, Jr.: 

Q. Does your property abut against the property line of 
the railroad? A. Yes, sir. 

Q. What access facilities are available to you on the 
northerly side of the property owned by you? A. On the 
northerly, the west side you mean. 

Q. On the northerly side. A. On the northerly side, will 
you please define? 

(Counsel indicated the area on the plat.) 

The Witness: That is right, it is the driveway. 

The Court: Is that the paved road up there? 

The Witness: Asphalt paving, Your Honor. 


By Mr. Wheatley, Jr.: 

Q. What else, Mr. Cogito? A. Then, there is the road¬ 
way or the auxiliary alley, we call it, that comes from here 
to here. 
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Q. The auxiliary alley? A. That is right, from west to 
east. 

97 Q. The driveway, Mr. Cogito, is that shown on the 
plat? A. Yes, sir. 

Q. Is the auxiliary alley shown on the plat? A. Well, it 
is vacant land, it doesn’t show on the plat, but it is vacant 
land; it shows from the northerly building to Benning 
Road is empty land. Yes, it does show here, the auxiliary 
alley, there is the intersection. 

The Court: Let me ask you this: Does the plaintiff 
contend that this alleyway in dispute is exclusively for the 
use of the plaintiff’s property, or is it for the use of the 
plaintiff’s and the defendants’ properties, or the use of 
the general public? 

Mr. Wheatley, Jr.: No, it is for the use of the plaintiff 
and the defendants, and any other person owning prop¬ 
erty along that property line. While the plaintiff now 
owns it by acquisition from one deed, these were owned in 
five different parcels during intermediate years, so it could 
have been owned by anyone who owned the property 
adjoining. 

The Court: I see. 

Mr. Wheatley, Jr.: To straighten the question of record, 
we admit the fee simple title stands in the defendants. 

The Court: The defendant has an easement, also, on it? 

Mr. Wheatley, Jr.: Oh, yes, Your Honor. We only 
claim the right to use the roadway. 

98 Mr. Denit: You don’t mean the defendant has an 
easement, the defendant has a fee simple title. 

The Court: If the plaintiff has an easement, then the 
defendant doesn’t have an easement necessarily, even 
though he is a title owner of the property; even though the 
defendant is the title owner of the property, that doesn’t 
mean legally that he also has an easement on this prop¬ 
erty, on this alley, provided the plaintiff has an easement 
on the property, isn’t that true? 
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Mr. Denit: He has a fee simple title, Your Honor. 

The Court: Even if you have a fee simple title, if the 
plaintiff has an easement, you don’t necessarily also have 
an easement. 

Mr. Denit: No, I don’t think you could. 

The Court: Plaintiff says both of you have an easement, 
as far as that is concerned, that is his claim and that is his 
only claim. 

By Mr. Wheatley, Jr.: 

Q. Now, Mr. Cogito, with respect to the property, the 
roadway or the alleyway along the easterly side of your 
property, what is the length of that alley or roadway? Does 
it run from the southerly end of your premises to Benning 
Road? A. To Benning Road, yes, sir. 

99 Q. What is the approximate length? A. Approxi¬ 
mately it is 500 and some-odd feet. 


100 The Court: This right here (indicating)? 
The Witness: That is right, sir. 

The Court: All right, thank you. 


Q. Mr. Cogito, is the building which is shown in the 
picture with the sign “American Company Millwork and 
Lumber Company,” the same building that was shown in 
the plot plan as the sausage factory and lard department? 
A. That is correct, sir. 

Q. Mr. Cogito, there appears on the picture a culvert, 
is that culvert in the same position as it was at the time 
you acquired the property? A. Yes, sir. 

Q. Would you show that culvert to His Honor? A. This 
is the culvert here. 

The Court: Is that the alley? 

The Witness: That is the alley, it is the same 
picture. 

101 The Court: All right. Now, gentlemen, this 
auxiliary road which is on the west side of the alley, 
is the record title of that in the defendant also? 
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Mr. Denit: Yes, sir. 

The Court: All right. 

By Mr. Wheatley, Jr.: 

Q. Mr. Cogito, I show you Plaintiff’s Exhibit No. 19-D 
and ask you to point out to the Court on that picture the 
locations of the alley and the auxiliary alley. A. The 
auxiliary alley, now, this is the same picture, the only 
difference in this, the camera was looking east, what we 
want to show in this picture, the parking lot and the 
auxiliary alley which is on front here. 

The Court: Is this the parking lot? 

The Witness: No, the parking lot, Your Honor, is way 
back here where you see those cars parked. 

The Court: All right. 


Q. Mr. Cogito, I show you picture No. 19-E which was 
introduced in evidence. Will you point out to the Court 
where it is that Benning Road is shown on that picture 
and where it is that the alleyway is shown? A. This pic¬ 
ture is looking east, Your Honor, and we show the inter¬ 
section of Benning Road and Minnesota Avenue over here, 
and here is the intersection of the alley; it is 
102 between this post and the hydrant going straight 
through to the picture that you saw before. 

The Court: All right. This is the old building, that is 
the ruins of a building, isn’t it? 

The Witness: No, sir, that is piled lumber. 

The Court: I see. 

The Witness: And this shows the post office also, this 
is the post office. 

By Mr. WHheatley, Jr.: 

Q. Now, the lumber that is shown in the picture, that is 
physically located on the part shown in the plot plan before 
His Honor as the stockyard office grounds, is that right? 
A. Correct, sir. 
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Q. I show you Plaintiff’s Exhibit No. 19-F and ask you 
to show His Honor where it is that the Benning viaduct is 
shown in that picture and where it is that Benning Road 
is shown in that picture. A. Well, the viaduct is right over 
here, Your Honor, and then here is the Benning Road, the 
sharp “U” turn, and you go back on Benning Road. 

The Court: Yes, I see that. 

By Mr. Wheatley, Jr.: 

Q. I show you Exhibit No. 19-C and ask you to point 
out to His Honor where it is the alleyway is shown thereon. 

A. Well, partially. Your Honor, this is the alleyway 
103 we are talking in question, this is right over here; 

of course, the other pictures, you have seen the con¬ 
tinuation of that. 

Q. I show you Exhibit No. 19-B and ask you to point 
out to His Honor where the alleyway is shown thereon. 

The Court: Let me look at this a moment. (Referring 
to No. 19-C.) All right. 

The Witness: This is the extension, as Your Honor would 
see from here, this is an alley, I can show it in here. This 
is the alley that you see here, which is the same one over 
here (referring to No. 19-B). 

The Court: What is this here? 

The Witness: That is part of the lot 

The Court: The parking lot? 

The Witness: No, that is part of the alley which goes 
through to Benning Road. 

By Mr. Wheatley, Jr.: 

Q. Where was the picture taken from, Mr. Cogito? A. 
This picture was taken from north, looking south, in other 
words, in this picture you be able to see if you got the ex¬ 
tension of 35th Street 

Q. I show you Plaintiff’s Exhibit Nc. 19-C and ask you 
to tell His Honor where that gate is, as it appears in the 
picture, with respect to your property and the alley. A. 
Well, the gate is in my property and is the exit from my 
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property into the alley, which Yonr Honor will ob- 

104 serve it is right over here. See where it makes this 
little curve (referring to 19-B). It is the same thing 

coming up through here (referring to 19-C). 

Q. I show you Plaintiff’s Exhibit No. 19-J and ask you 
from what point of view that picture was taken and where 
the property owned by you is shown thereon? A. It was 
taken looking north practically from 35th Street, showing 
alongside my property the alley that goes to Benning Road. 
It is facing north. 

The Court: All right, sir. 

By Mr. Wheatley, Jr.: 

Q. Mr. Cogito, I show you Plaintiff’s Exhibit No. 15 and 
ask you to identify for His Honor thereon, the position 
of Benning Road and the position of the alley on the east 
side of your premises. A. This is, Your Honor, the inter¬ 
section at Benning Road and as you would see it going 
straight through alongside of my property. 

The Court: I see. 

By Mr. Wheatley, Jr.: 

Q. Mr. Cogito, the picture identified as Exhibit No. 15 
and the picture identified as No. 19-E, reflect the same 
area at different periods of time, is that correct? A. That 
is correct, sir, only this is a smaller picture and this is a 
larger picture, as you will observe. 

105 Q. And the Benning Viaduct is shown in each pic¬ 
ture? A. Both, yes, sir. 

Q. And the fire hydrant is shown in each picture? A. 
That is correct. 

Q. And in 19-E and 15, the telegraph pole just westerly 
of the alleyway is shown in each picture? A. That is 
correct. 

Q. Now, Mr. Cogito, at the time you first went there in 
1942 to inspect the premises, you said that the walls were 
propped up alongside the easterly side of your property, 
is that correct? A. That is correct. 
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Q. What was the nature of that property? A. Well, it 
was to support the wall and it was a bracer with a three- 
inch plank, the plank were about, I would say, 16 feet long. 

Q. I show you Exhibit No. 18-A and ask if you 
will identify to His Honor thereon, where the planking 
and shoring was that held up the wall? A. Here is the 
props, Your Honor, if you need to have a—I have an en¬ 
largement. 

The Court: Props of what? 

The Witness: The props supporting the wall which are 
anchored on the alley. 


106 Q. Mr. Cogito, I show you Exhibit No. 14-A which 
has been introduced in evidence in this court, and 
ask you to point out to His Honor thereon, the area shown 
which is now owned by you. 


108 A. Well, it is edging to the Union Stock Yards, 
this is the property and here is the alley that we are 
talking about, the main alley, and here is another alley that 
was going to another road. 

The Court: Is Benning Road on here? 

The Witness: Benning Road runs east and west, that is 
right, this is Benning Road and this is now Minnesota Ave¬ 
nue, that was then Anacostia Road. 

The Court: This is the alley you were referring to ? 

The Witness: No, sir, this is the alley here (indicating). 

The Court: WTiich is your property? 

The Witness: This is the property from here, Your 
Honor. It is approximately from here to between here. 


The Court: All right. As I understood the defendants’ 
counsel’s statement, he didn’t say that there hadn’t been 
an alley there for a great many years, but it was his alley, 
the defendants’ alley. 

Mr. Denit: That is correct. 
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The Court: There is no question about there being an 
alley there? 

Mr. Denit: No, sir. 

The Court: All right. 

109 Mr. Wheatley, Jr.: There is no question about 
there being an alley alongside these premises for a 
great many years? 

Mr. Denit: No, no question about that. 

The Court: All right. 


Cross-Examination 
By Mr. Denit: 

Q. X understood you to say on direct, the first time you 
saw this property was in the fall of— A. In July, 1942. 

Q. In July of 1942? A. That is right. 

Q. You had not been there prior to that date? A. I have 
no recollection. 

Q. So that you don’t know anything about the condition 
of the property prior to that date? A. Well, only what I 
read through the papers. 

Q. You had not seen it prior to that date? A. I don’t 
remember. 

Q. Well, you mean that you are in doubt? 

The Court: Legally, he says he never saw it before. 

Mr. Denit: All right, sir. 

By Mr. Denit: 

Q. Now, I understand further that you went upon the 
property in the month of October, 1942 ? A. That is 
110 correct. 

Q. And placed some lumber there? A. That is 

correct. 

Q. When did you acquire title to the property? A. Sep¬ 
tember 30, 1942, that I put up the deposit. 

Q. You didn’t get* a conveyance until February, 1943, 
did you? A. That is correct. 
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Q. Between July of 1942 and February of 1943, did you 
make any effort to ascertain the property lines of the prop¬ 
erty you were buying? A. 1943, yes, I ordered the District 
of Columbia survey. 

Q. And you received that survey prior to take a deed 
from the trustees in bankruptcy of Adolf Gobel, is that 
correct? A. I think so. 

Q. The survey that you obtained is the survey which has 
been admitted in evidence in this case as Plaintiff’s Exhibit 
No. 13? A. Yes, it is, this is it, I don’t know whether it is 
Exhibit 13, but this is it. 

Q. This survey indicated to you, did it not, the property 
you were acquiring was embraced within the solid black 
lines? A. Yes, that is right. 

111 Q. And you understood from reading the survey 
that you were acquiring a right of way into Benning 

Road, approximately 20 feet wide? A. That is right. 

Q. Over the paved highway? A. That is right. 

Q. Did you also understand you were not receiving a rec¬ 
ord title to any other rights of way? A. No, sir. 

Q. Did you read the deed that you obtained from Gobel? 
A. I read it after— 

The Court: Did you say a right of way 20 feet wide ? 
Mr. Denit: Twenty-five feet wide. 

The Court: That is the right of way we are talking 
about? 

Mr. Denit: No, that is the undisputed right of way at 
the end of the property going into Benning Road desig¬ 
nated as paved road on the plat Your Honor has. 

• ••••••••• 

By Mr. Denit: 

Q. I ask you whether or not you understood from 

112 the deed that you obtained from Adolf Gobel, you 
■were getting a right of way over the paved roadway 

into Benning Road and no other right of way? A. I don’t 
say no other right of way; it say all the title and interest 
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that Gobel had in the property north, east and sonth, that 
is what the deed said. 

Q. All right. And immediately after acquiring title to 
the property, you placed a mortgage on it, did you not? 
A. That is true. 

Q. Did you require that there be inserted in the mort¬ 
gage a description of any right of way other than the 25- 
foot right of way into Benning Road? A. I didn’t require 
that, no, why should I require that? 

Q. I just asked you if you did. A. No, I didn’t require 
that. 

Q. That mortgage was for $30,000, was it not? A. That 
is right. 

Q. Subsequently, you obtained another mortgage, did you 
not? A. That is true. 

Q. For $75,000? A. No, for $50,000—yes, first $30,000, 
then $50,000, then $75,000. 

Q. On three successive occasions, you mortgaged 

113 the property? A. Well, if you call it that, yes. 

' Q. In either of the three mortgages, did you re¬ 
quire there be a description of the so-called main alley and 
the auxiliary alley ? A. No, I did not. I was interested in 
getting the money, that is the bank’s business if they saw 
fit, necessary, they would call to that. 

Q. In either case, you executed the mortgage personally, 
did you not? A. Yes, indeed, sure. 

Q. And it is a fact, is it not, that in neither mortgage, 
the first, second, or the third, was there any reference made 
to the so-called main alley or auxiliary alley, isn’t that 
right? A. With the exception of the deeds, the deeds spe¬ 
cify the alley. 

Q. I am asking you about the mortgages, isn’t that cor¬ 
rect? A. My mortgage, you mean? 

Q. Yes. A. No. 

Q. Is it correct or not? A. You are correct. 

Q. So, there was no reference in any one of the 

114 three successive mortgages to this so-called main 
alley or auxiliary alley? A. That is correct 
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Q. In yonr letter to Mr. Kogod in October, 1942, in evi¬ 
dence as Plaintiff’s Exhibit No. 20, you use this language 
in the second paragraph: 

“Mr. Nelson inform me over the phone on the 21st cur¬ 
rent that these props have been there for over twenty 
years.” 

What did you mean by that ? A. Exactly the props that 
we are talking about that were supporting the walls, that 
is what Mr. Nelson, who was formerly president of Gobel, 
Incorporated, and who was the trustee— 

Q. You mean props had stood there for 20 years in this 
so-called main alley? A. Well, I don’t think that is what 
they exactly meant, for 20 years. 

Q. Well, what did you mean when you said, “Mr. Nelson 
informed me that these props had been there for over 
twenty years”? A. For over twenty years, Mr. Nelson 
also told me that the best reference that got it was from 
the attorney, Mr. Clark, who was their attorney, and I 
called Mr. Clark and Mr. Clark stated— 

115 Mr. Denit: I object to that. 

The Court: You have asked him. 

Mr. Denit: I asked him what Mr. Nelson informed him. 

The Court: I know, but that is part of it. 

Mr. Denit: That is pure hearsay. 

The Court: I know, the whole thing is pure hearsay, but 
you asked for it. Go ahead, sir. 

The Witness: Mr. Clark told me that in 1936, when the 
architect for the reconstruction of the Gobel plant, they 
went over with the architect pertaining this alley and they 
discover in a deed prior to the Gobel purchase, that they 
had the implied, I think, the implied grant of the alley. 

The Court: Had the what? 

The Witness: Had the implied grant of the alley. I 
asked Mr. Clark if he would mind go ahead and look it up 
for me and whatever time he had put on it, I would be glad 
to pay him. He told me it was not necessary, he said, you 
go at the Recorder of Deeds and look at the deed of May, 
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1906, read that deed thoroughly and that will answer all 
your questions there, and I did that, sir. 

The Court: Is the 1906 deed in evidence? 

Mr. Wheatley, Jr.: Yes, Your Honor. 

By Mr. Denit: 

Q. Were the props there when you went on the prop¬ 
erty? A. Yes, indeed. 

116 Q. Now, wait a minute, when you went on the 
property in July, 1942? A. Yes, sir. 

Q. Was the road or so-called alley being used at that 
time? A. Well, it was not apparently every day use, but 
it was some use, it vras weeds between the cobblestones. 

Q. As a matter of fact, there weren’t any tenants on the 
property at that time, were there? A. No. 

Q. And wasn’t the property in a dilapidated, almost de¬ 
molished condition? A. That is right. 

Q. Now, did you see any trucks using that alleyway on 
that day? A. No, sir. 

Q. Did you see any trucks using the alleyway in October 
of 1942? A. No, sir. 

Q. You did not use any trucks in October, 1942, did you? 
A. No, sir, only with a car. 

Q. I show you Plaintiff’s Exhibit No. 18-B, I will ask 
you to tell us what the structure is on the right-hand side 
of that photograph, the lower corner? A. You mean 

117 this wood railing here with this plank and with this 
other plank ? 

Q. Yes, sir. A. From the north corner of the building, 
northeast corner of this building here? 

Q. That building is the so-called sausage building, isn’t 
it? A. Yes, sir, sausage factory, that is a fence. 

Q. Was that fence in use at that time? A. Well, there 
was no fence in use then, see these two planks, he had three 
planks, you could see the difference, they are new, I put 
them on there in order to keep the children out. 

Q. As a matter of fact, wasn’t that a gate? A. No, sir— 
yes, it is, this was a gate here. 
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Q. Swinging from the so-called sansage bnilding, wasn’t 
it? A. Swinging northeast. 

Q. So as to close the so-called auxiliary alley? A. Oh, 
no, no, it could not close the auxiliary alley. 

Q. Could it close the other alley? A. It could close the 
section to go to part of the auxiliary alley, yes. 

Q. You mean by that, sir, it could close the alley, don’t 
you? A. No, not to close the alley, no, sir. 

118 Q. Didn’t it swing over across the alley? A. No, 
across this way, but still it would not reach all the 

way to the end of the culvert. 

Q. You mean it didn’t completely close the alley? A. 
That is right. 

Q. But could be used to prevent passageway across the 
alley? A. That is true. 

Q. As a matter of fact, are not some of the original 
hinges for that gate hanging in that wall of the sausage 
building today? A. I don’t see no hinges on that, Mr. 
Denit, and I don’t recall of any hinges; they may be there, 
I don’t know, I haven’t paid no particular attention to that. 

Q. Now, I will ask you if it isn’t a fact that access to 
every one of the buildings on your property can be obtained 
to Benning Road by use of the paved driveway, 25 feet 
wide, on the extremity of your property? A. If you mean 
the premises as they are, but then it would ruin my invest¬ 
ment because I cannot put the building D as the original 
was excavated, there I lose all that investment of the foot¬ 
ing, I lose the investment of the three walls now standing 
on it, which cannot be done today for less than $30,000 or 
$35,000. 

Q. What three walls are you talking about? A. 

119 Those three walls, if you been there, you saw it, was 
that large lot inside the premises, that is where the 

chilling was and the abbatoir was. 

Q. As a matter of fact, you used one of the walls of the 
so-called “Chill” room for the wall that now runs along¬ 
side your property, did you not? A. That wall, it was 15- 
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foot high and in order to eliminate the danger, I cut it down 
to about 8-foot high. 

Q. That was a wall for the old building, wasn’t it? A. 
Part of it, yes. But those three walls now we are talking 
about, we are not talking about one, there is a wall on the 
west side which extends about, I think it is about 110 feet 
by 8-foot high and then there is a continuation of the wall 
on the east side—on the north side, I mean, and also on the 
east side of the property. The walls are still standing 
there. 

Mr. Denit: Mr. Clerk, will you mark this Defendants’ 
Exhibit A for identification? 

(Photograph of area was marked Defendants’ Exhibit A 
for Identification.) 

By Mr. Denit: 

Q. I show you a photograph which has been marked De¬ 
fendants’ Exhibit A for Identification and ask yon if you 
can tell us what that shows? A. Well, this shows the 
120 driveway from Benning Road into my premises. 
Now, may I call your attention— 

Q. That is the 25-foot driveway? A. That is right. 

Q. And that runs parallel with the B. & O. Railroad? A. 
That is correct. 

Q. And runs directly into Benning Road? A. It begins 
at Benning Road and here is the line of my property, and 
goes into this platform, into the space to serve the building 
E, the front building which was the sausage factory. Then, 
when I purchase the property, this wall that you see in this 
picture was extended all the way through with the excep¬ 
tion of a little hole in here for a man to go under, you fol¬ 
low me ? 

Q. Yes, sir. A. So, then I cut down this wall here in 
order to fill in, as I mentioned before, this larger space 
here that was excavated, with dirt. So, this wall is still 
standing, I am not able to see the west wall here, which is 
there still standing, and the east wall is there still stand- 
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ing. Now, those column footing below here, see where this 
track is, that was an excavation 15 foot deep and there is 
a column 15 foot apart to hold a nine-story building, that 
is what those plans were designed for. 

Q. A nine-story slaughterhouse building? A. No, the 
plan was not for nine story, but the properties are 
121 zoned for nine story building. 

Mr. Wheatley, Jr.: Let him point out to the Judge 
what he has been showing you, Mr. Denit. 

Mr. Denit: Yes, indeed. 


Q. The fact is, is it not, the 25-foot driveway affords ac¬ 
cess to every building, every structure, on your property, 
isn’t that correct? A. At this moment, yes, sir. 

Q. Now, I show you— A. It did not, though, however, 
when I purchased the property, that is clear. 

The Court: You say it did not at the time you purchased 
the property? 

The Witness: No, sir. 

The Court: Why not? 

The Witness: Because you see over here, Your Honor, 
was a wall extended all the way through and in order to 
go to this high building— 

The Court: Is it your testimony you built this paved 
road, yourself? 

The Witness: I didn’t build the paved road, no, sir, the 
paved road was there, the asphalt road. But that asphalt 
road, where you got your finger, Your Honor, see, in that 
little place there. 

122 The Court: Entered here, you mean? 

The Witness: That is right and a little farther 
this way where you got your finger, Your Honor. No, when 
I want to go to this high building back in here, Your Honor, 
it was impossible to go in there. 

The Court: You had to dig it out, you mean? 

The Witness: I had to fill it in, yes, sir. 

The Court: All right. 
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Mr. Denit: Mark this Defendants ’ Exhibit No. A-l for 
Identification. 

(Photograph of area was marked Defendants’ Exhibit 
A-l for Identification.) 

By Mr. Denit: 

Q. I show you another photograph, marked Defendant’s 
Exhibit No. A-l for Identification. I will ask you if that 
shows the area adjacent to your property? A. Yes, it does. 

Q. And the area owned by Mr. Kogod? A. Yes, it does. 
Now, this picture, as I take it, it was taken from south look¬ 
ing north, shows the alley that we are talking about as well 
the building that I build on Parcel 168/6, and also the iron 
fence and part of the front building along the alley and 
which alley extend to the Benning Road from this pic¬ 
ture. 

123 Q. All right, sir. Now, at the time you went to the 
property in July, 1942, was the alleyway as clear and 
defined as it is in this picture? A. Yes, you could see it— 
well, no, in this picture it is more clean, in other words, 
there is very little debris on, while in the pictures of 1942 
there were a lot of debris on the alley, like roofing paper 
on the alley, planks torn out on the alley, broken window 
frames torn out on the alley, and so forth. 

Q. A tree was—no, it was overgrown with grass? A. 
Not a tree, no, with grass, yes. A tree was right at the 
edge of the southwest end of the bridge, there was a tree 
there and I think it is still there, I don’t remember right. 

Q. Now, the gate you constructed on your property is 
approximately where on that photograph? A. Well, you 
cannot very clearly distinguish where the gate is, but it is 
approximately where this widest part is, in other words, it 
went through approximately 75 feet from the north corner 
of the building that has a concrete wall on it. 

The Court: This alley runs from Benning Road to what 
street, if any? 


100 


The Witness: It ends there, Your Honor. 

The Court: A dead end? 

124 The Witness: That is right. I want it to extend 
to 35th Street. 

The Court: All right. 

By Mr. Denit: 

Q. I will ask you if it isn’t a fact that the tenants in your 
property, using the gate to go back and forth, do not cross 
the Kogod property and enter directly onto Minnesota 
Avenue rather than use this so-called alleyway? A. I think 
that is true. 

Q. So that they do not come alongside the sausage build¬ 
ing and follow the so-called alleyway, make a right turn into 
your property, but they come directly from Minnesota Ave¬ 
nue across the Kogod parking lot into the gate? A. Well, 
to that extent, some is true, take, for instance, the American 
Express Railroad Company, first, they deliver to the Giant 
Store— 

The Court: You are not suing him for trespass, are you? 
Mr. Denit: No, sir, hut I am showing they don’t use this 
right of way, the so-called right of way. 

The Court: All right. 

The Witness: You mean, will you define who, now, please? 
I admit that there is drivers that goes to the parking lot, 
because they deliver to the Giant Food Store, they deliver 
to Kresge and to those stores and go to the Benning Termi¬ 
nal to pick up merchandise. Now, that is true, they 

125 come across the parking lot. But most of the traffic 
when I have been there, and I have seen it, some 

come—most come through the alley or through the drive¬ 
way. 

By Mr. Denit: 

Q. When did you last see any vehicular traffic on that 
so-called alley way? A. I haven’t, the only visit that I was 
there was on April 5, and I wasn’t paying any attention to 
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the traffic that was going on the parking lot, that is a busy 
place. 

Q. Well, you were there on April 5 to cause the photo¬ 
graphs to be made, were you? A. That is right, but I 
didn’t pay no attention to the traffic that was going in and 
out to the parking lot or to the other stores. 

Q. I will ask you whether or not you had a conversation 
with Mr. Kogod after the construction of the gates in this 
wall? 

The Court: When, approximately? 

By Mr. Denit: 

Q. When were the gates constructed? A. No, sir, I don’t 
remember any. 

Q. When were the gates constructed? A. In 1946. 

Q. Now, in 1946 and after the construction of the gates 
had been completed, did you have a conversation 
126 with Mr. Kogod? A. I don’t remember. 

Q. Did Mr. Kogod ever talk to you about the fact 
that the gates were left unlocked? A. I don’t remember, 
Mr. Denit. 

Q. Did he ever complain to you about trucks going in and 
out of that gate over this so-called alley way? A. I think 
he did complain on that and at that time I told him the only 
way to stop that traffic from crossing his property, it was 
three-way, I said you could either put a sign there, 1 ‘No 
trespassing,” it is private property, or put a policeman on 
the place and tell them not to let them go across there, or 
I said put a post along the line of the alley way to prevent 
the trucks crossing into this road. 

Q. Were there some posts put up there? A. Well, after, 
yes, sir. v 

Q. And were they knocked down by trucks? A. No, the 
post that you are referring, Mr. Denit, was taken out by 
Mr. Kogod when they put the sign. 

The Court: Put what sign? 

The Witness: This sign no parking, “Parking for Sen¬ 
ate Theater only.” 
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The Court: It is your testimony Mr. Kogod did put 
posts up on the east side of the alleyway? 

The Witness: Yes, sir. 

The Court: Clear out to Benning Road? 

127 The Witness: Not clear out to Benning Road, no, 
sir. 

By Mr. Denit: 

Q. Approximately to the culvert? A. To the culvert, 
yes, sir. 

Q. As a matter of fact, all trace of a roadway or right of 
way or alley way beyond the face of the wall of the sausage 
building had long since been obliterated, hadn’t it? A. 
What you mean “obliterated,” no sir. 

Q. The Kogod parking lot extended down there, didn’t 
it? A. No, sir, Mr. Kogod parking lot still don’t extend 
to the roadway, because there is a gully to drain the park¬ 
ing lot into the creek. 

Q. You mean to tell this Court today it is possible to dis¬ 
tinguish between the Kogod parking lot in front of the 
sausage plant and the so-called alley way? A. Yes, indeed, 
because you have the drain of the water, I can distinguish 
it, I don’t know about the other people. 

The Court: Excuse me, is the parking lot paved? 

The Witness: No, sir—yes, I beg your pardon, Your 
Honor, part of it is asphalt, it is part with a black top 
asphalt. 

The Court: When was it put there? 

The Witness: After I acquired the property. 

The Court: Let me ask you, what kind of paving 

128 is on the alleyway? 

The Witness: On the alley way? 

The Court: On the alley way. 

The Witness: At the time I purchase or now? 

The Court: At the time you purchased. 

The Witness: At the time of purchase, it was a paved 
block of flagstone or cobblestone. 
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By Mr. Denit: 

Q. You call it cobblestone, was there any cobblestone on 
the parking lot? A. No, sir. The parking lot at that time— 

The Court: Just a minute, I want to get some facts 
straight. How far from Benning Road did these cobble¬ 
stones extend? 

The Witness: All the way through, Your Honor. 

The Court: All the way through? 

The Witness: All the way through. 

The Court: All right. 

By Mr. Denit: 

Q. I show you Plaintiff’s Exhibit No. 19-B and I will ask 
you to indicate to the Court where the cobblestones are, 
leading from Benning Road? A. Now, we were talking be¬ 
ginning in 1942 when I first went to the place. Now, the 
cobblestones on this picture only show from the creek 
129 up to my entrance and then extended back alongside 
the building. Now, over here Mr. Kogod done th'e 
grading and naturally those cobblestones were then re¬ 
moved since. 

Q. Then, it isn’t possible today to distinguish between the 
parking lot and the so-called alley way, is it? A. Well, I 
would distinguish because you would see this road is more 
traffic— 

The Court: Who took the cobblestones up? 

The Witness: If Your Honor please, the cobblestone from 
Benning Road to this point was removed by the contractor 
when they done the grading here. 

The Court: Whose contractor was it? 

The Witness: Mr. Kogod’s contractor. 

The Court: All right. 

The Witness: And the cobblestone from the creek to the 
entire length are still there with the exception that portion 
that was excavated when I went there the first time. 

The Court: Who excavated it ? 

The Witness: Gobel Company, Adolf Gobel. 
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The Court: Who hired them ? 

The Witness: I imagine, Your Honor, it was the general 
contractor. 

The Court: Was it your predecessor in title? 

The Witness: Yes, sir. 

The Court: That is all I want to know. 

130 By Mr. Denit: 

Q. You mean your predecessor in title did this grading 
in here? A. No. 

Q. That is what the Judge asked you. A. What the 
Judge asked me, who removed the cobblestone from this 
gate to this building, that is what I understood the Judge 
to say. Now, that portion, the cobblestone is now removed 
from here to Benning Road, Mr. Kogod’s contractors re¬ 
moved the cobblestones. 

Q. You mean to tell the Court cobblestone has been re¬ 
moved in any portion of this so-called alley way back of the 
face of the wall of the sausage building? A. What you 
mean, looking south? 

Q. Yes. A. Yes, it is. From the gate—where is the gate 
now—np to this, about 50 feet, where the excavation was 
when I first went there, the cobblestone was removed. 

Q. Don’t you know that this very day the cobblestone 
remains down to the new building you built there and which 
is used by the Benning Terminal? A. There is a break be¬ 
tween the gate and the new building. 

Q. Isn’t that still paved with cobblestone and 

131 grown over with grass? A. You are confusing, Mr. 

Denit. We are talking about the portion in here. 

There is a portion cut—may I use this picture—here is the 
alley way, here is the gate and then from here to approxi¬ 
mately here, a distance of about 50 feet, there is no cobble¬ 
stone. 

Q. What is there? A. Just dirt, loose dirt which was 
filled in by me. 

Q. You really don’t mean that? A. Yes, I do. 
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Q. I show you photograph. Plaintiff’s Exhibit No. 19-G, 
isn’t there a well-defined road out of your gate onto the 
parking lot? A. That is correct. Now, if you take from 
this post here, which is looking east now, to about this post 
in here, or there, there is no cobblestone because those cob¬ 
blestones were taken out when the construction of this 
place, or the abbatoir, was begun. Then, your cobblestone 
continues from here all the way to the end of my building. 
Is it clear to you, Mr. Denit? 

Q. This photograph, Exhibit 19-G, purports to show the 
sausage building, is that correct? A. That is right. 

Q. And then the wall? A. Standing there. 

Q. The wall with the iron fence runs from the 

132 sausage building? A. This is a gate, Mr. Denit, don’t 
confuse it for an iron fence, this is a portion of a 

gate and here is the other portion of the gate. Now, when 
you close the gate, you don’t see no iron fence in here, you 
just see the walls standing. That is the wall that the props 
were holding when I got the premises, and your cobblestone 
extends up right to this post here. 

Q. That is the second post in the gate? A. That is right, 
your southerly post of the gate. 

Q. I will ask you, categorically, isn’t it a fact that the 
cobblestone extends from the face of the north wall of the 
sausage building right alongside of this fence, the gate, 
clear to the extreme end of your property? A. With the ex¬ 
ception of that cut in here, yes, sir, with the exception of 
that cut that the cobblestone was removed. 

Q. Now, do you claim any right of way or easement over 
any part of this alleyway? A. Yes, I do. 

Q. Beyond what is designated here as the second post in 
the gate? A. Positively I do. 

Q. To what point do you claim? A. Let’s get the 

133 picture, well, this will define from this, this is a cor¬ 
ner of the warehouse, from this corner all the way to 

Benning Road, see, this is the corner of the new building, 
this building is seven feet in Parcel 168/5. 


Q. Do you claim from the wall, the north wall, south wall, 
east wall, or west wall? A. I claim it from the north line, 
from the north wall from this point to Benning Road. 

Q. Even beyond the gate? A. Positively. 

Q. And have you used that alleyway at any time since you 
occupied the premises? A. You mean behind the gate? 

Q. Yes. A. Very little, with the exception of me walking 
for inspection. 

Q. No trucks have been over it? A. No, sir. 

The Court: As I understand it, no trucks have been over 
the alley way from the overpass to Benning Road ? 

The Witness: Oh, yes. Your Honor. Will you permit 
me to show to Your Honor? 

The Court: Surely. 

The Witness: Excuse me, please. You see, Your Honor, 
this is the south property line of my property. I contend, 
Your Honor, that I have the right of way to use 
134 from here over to Benning Road. 

The Court: WThat about this property here (indi¬ 
cating) ? 

The Witness: That is right, not all the way through, 
but this is my property, but I claim the easement from here 
but not from here, to here. 

The Court: But you put your line here, you put your 
pencil mark here, not here? 

The Witness: That is right, this is the south boundary 
line. 

The Court: You claim the easement from the south 
boundary line? 

The Witness: No, sir, I claim the easement from the 
north boundary line or Parcel 168/6. 

The Court: WTiat is your difference between the right of 
way from the north boundary and the south line? 

The Witness: The difference is I would have 50 foot long. 

The Court: Wkat is the legal difference, why don’t you 
have it, if you have it at all, why don’t you have it all the 
way through? 
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The Witness: Because the deed defined that way, the 
deed of 1906 defined the use of this as south of this prop¬ 
erty line is excluded in the deed. 

Mr. Wheatley, Jr.: That is the 1906 deed,Your Honor. 

The Court: I see. 

Mr. Wheatley, Jr.: It excluded use of the alley 
135 south of the north line. 

The Court: Let me see the 1906 deed, please, 
gentlemen. 

(The deed was handed to the Court.) 

The Court: I don’t want to read all of this, I quit read¬ 
ing writing 50 years ago. 

Mr. Denit: If the Court please, if you had this plat 
that was annexed to the old deed before you, the sig¬ 
nificance of that language would be clear. 

The Court: I don’t want to read all of this. I can read 
it if you find the part. 

Mr. Wheatley, Jr.: Yes, sir. 

The Court: “To have and to hold the said land and 
premises and appurtenances unto and to only use of the 
said parties of the second part and heirs and assigns.” 

All right. 


By Mr. Denit: 

Q. In 1945, did you have a conversation with Mr. Kogod 
and Mr. Grossberg about the closing of these gates? A. 
About the closing, closing gates, no, sir. In 1945, Mr. 
Grossberg and Mr. Kogod, if I recollect right, were com¬ 
plaining about the down spout that was in front of the 
building. 

The Court: The what? 

The Witness: The down spout, Your Honor, the roof 
drain, and they were claiming that was on his prop- 
136 erty. I said, “I don’t dispute that is on your prop¬ 
erty, but the down spout was there when you pur¬ 
chased the property and was there when I purchased the 
property and is going to stay there.” 
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That is what I told them. 

• ••••••••• 

Q. Is it your testimony you never had any conversation 
with Mr. Kogod or with Mr. Kogod and Mr. Grossberg in 
which you stated, in substance, that you didn’t know the 
contractor had put gates in the walls? A. Gates? 

Q. Gates in the fence and that you would keep the gates 
locked? A. Mr. Denit, pardon me, you are being mis¬ 
informed. 

Q. I didn’t ask you that. A. Gates, there was no gates 
there, Mr. Denit. 

Q. Well, there is a gate in the fence now, is there not? 
A. Yes, because I put it in there. 

Q. I asked you if you didn’t have a conversation with 
either Mr. Kogod or Mr. Grossberg and Mr. Kogod 
137 sometime in 1945 with respect to that gate? A. No, 
sir. 

Q. You never had any conversation at all? A. Not with 
respect to the gate, no, sir. 

Q. Did you have any conversation with them or either 
of them at any time with respect to that gate? A. To that 
gate, in 1942 that I put it in. 

Q. It wasn’t put in in 1942, was it? A. Oh, you are 
talking about the gate that I put in, the entrance? 

Q. Yes. A. I am sorry, I misunderstood you. I don’t 
recall a conversation with Mr. Kogod on that or with Mr. 
Grossberg. I am very sorry, I thought you meant the gate 
on the north end of the building. Let’s define this as the 
iron gate, so we understand what we are talking about. 

Q. Very well, we will define it that way. Is it your tes¬ 
timony today you never had any conversation with Mr. 
Kogod or with Mr. Kogod and Mr. Grossberg with respect 
to that iron gate? A. No, sir, I don’t have any recollec¬ 
tion whatsoever of that. 

Q. I will ask you if you deny that you told them, in sub¬ 
stance, sometime during a conversation of 1945, that you 
would keep those gates locked and not permit any- 
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138 body to come in and out of that alleyway and use the 
gates for that purpose? A. I don’t remember, sir. 

Mr. Denit: That is all. 

Redirect Examination 

By Mr. Wheatley, Jr.: 

Q. As a matter of fact, are the iron gates kept open? 
A. Daily, except Sunday they are closed, during the busi¬ 
ness hours they are kept open. 

The Court: Excuse me, when were they put up? 

The Witness: In 1946, Your Honor, or thereabouts, that 
was the last work I did on the job. . 

The Court: They have been open ever since, during 
business hours? 

The Witness: Yes, sir, with the exception of the two 
days I mentioned when Mr. Kogod was grading at that 
time, they was excavating the cellar of the Kresge-Wool- 
worth stores that I agreed to close it. 

The Court: All right, sir. 

By Mr. WTieatley, Jr.: 

Q. Mr. Cogito, you were asked questions about the De¬ 
fendant’s photograph. You were asked by Mr. Denit as 
to whether or not through that, with respect to photograph 
offered as Exhibit A for identification by the defendants, 
whether you had access to all of your property at 

139 the present time through that driveway. Do you 
have access to the first floor of the premises which 

are in the sausage factory through that driveway? A. No, 
sir, not through there; commercially, no, sir. 

Q. Do you have access, vehicular access, to the build¬ 
ings on the north side of your property through any other 
facilities other than the auxiliary alley? A. Will you 
please repeat that again? 

Q. Do you have access to the buildings on the northerly 
side of your property through that driveway? A. Through 
here, no, sir. 
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The Court: Describe where you are talking about, the 
paved road? 

Mr. Wheatley, Jr.: Yes, Your Honor, and that is shown 
in the Exhibit A for Identification by the defendants. 

The Court: All right. 

By Mr. Wheatley, Jr.: 

Q. What is the vehicular access to the first floor of the 
buildings on the north side of the property, Mr. Cogito? 
A. Only from the alley alongside the building or from this 
driveway across in front of the northern building where 
was the sausage factory. 

Q. You were also asked, Mr. Cogito, respecting the limi¬ 
tation of access into your property at the time you ac¬ 
quired it, by reason of the wall that was standing, 

140 'which you took down. Was that the wall of a build¬ 
ing? A. Of the building that was burned down in 

1933, that is right. 

Q. And the wall of the building that was burned down 
was taken down by you, is that correct? A. Partly, partly 
still standing. 

Q. At that time, was access into the rear area of your 
property stopped by that wall from the driveway? A. Yes, 
that is right. 

Q. How could you get into the southerly portion of your 
property? A. Only through the alley. 

Q. Only through the alley? A. Only through the alley, 
no other way in it. 

Q. And the building that has been shown at the extreme 
southerly end of your property, which you have identified 
as Building A is built on the ground which was conveyed 
by the 1906 deed, is that correct? A. Correct. 

Q. And the access to that at the time that you purchased 
the property, was through what? A. Accordingly, five feet 
of that building is in the lot. 

Q. Adjoining? A. Adjoining, that is right, because that 
was only 50 feet and now the building really, measur- 

141 ing outside to outside— 
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The Court: Where was the access to that building? 

The Witness: To this building we are talking about, 
through this alley here, Your Honor, no other way. 

The Court: Except through the alley? 

The Witness: That is right. 

The Court: I see. This paved road extension wouldn’t 
take you there? 

The Witness: No, sir. 

The Court: I see. 

By Mr. Wheatley, Jr.: 

Q. Mr. Cogito, with respect to the use of the parking 
lot as a driveway by trucks operating from your plant and 
the barricades that were erected by Mr. Kogod that you 
testified to, did you say those barricades or posts were 
placed on the east side of the alley way? A. That is right. 

Q. In other words, the far side of the alley from your 
property? A. That is right. 

Q. And extending how far? A. I think about 22, 24, 25 
feet from the east wall or from the west end of the alley 
to the east end of it. 

The Court: How far from the Benning Road do they 
extend? 

142 The Witness: They don’t extend to Benning 
Road. 

The Court: I know. 

The Witness: From Benning Road, they extend about 
225 feet near that, Your Honor. 

By Mr. Wheatley, Jr.: 

Q. When were they taken down, Mr. Cogito? A. Never 
taken down, they are still on there. 

The Court: Gentlemen, the Court is going to take a 
recess until 2:00 o’clock. 

My secretary called attention to the fact that traffic is 
heavy at 4 o’clock, so if it is agreeable to counsel, we will 
take from the recess at 3 o’clock and go out there, if it is 
not raining; if it is, we will wait until tomorrow. But I 
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would like to get a little better picture of the situation be¬ 
fore any more witnesses go on the stand; it would be very 
helpful to me, if I can. 


143 Mr. Wheatley, Jr.: Your Honor please, we have 
no further examination of Mr. Cogito at this time 
and we vrere not sure as to whether Your Honor intended 
to go out to the site now, before we call some other 
witnesses. 

The Court: No, I want to go out at 3:00 o’clock, sir. 


Recross-Examination 
By Mr. Denit: 

Q. Mr. Cogito, you testified that in October of 1942, you 
caused two trailerloads of lumber to be brought on the 
premises? A. Yes, I did. 

Q. Wasn’t it your purpose to use that lumber for the pur¬ 
pose of building a fence around the front of the sausage 
building? A. A fence had been there, I reconstructed it as 
it was before. 

Q. You were going to build a fence around that? 
144 A. Posts had been on that and I reconstructed it to 
keep the children— 

The Court: He says he was going to mend a fence. 

The Witness: That is right. 

By Mr. Denit: 

Q. Didn’t you also intend to close the so-called alley way 
on the east of the building? A. No, sir, never did close 
that. 

Q. Didn’t you tell Mr. Kogod that was your purpose? 
A. No, sir. 

• •••*••••• 

Thereupon—William E. Schmidt was called as a witness 
by the plaintiff and, having been first duly sworn, was ex¬ 
amined and testified as follows: 




145 Direct Examination 

By Mr. Wheatley, Jr.: 

Q. Mr. Schmidt, state your name, please. A. My name 
is William E. Schmidt, S-c-h-m-i-d-t. 

Q. Where do you live? A. Well, I reside in Seat Pleas¬ 
ant, Maryland, 530 Addison Road. 

Q. What is your occupation? A. My occupation is a let¬ 
ter carrier. 

Q. United States Post Office? A. United States Post 
Office. 

Q. How long have you been so employed? A. I am going 
in my twenty-ninth year. 

Q. When did you begin as a letter carrier? 

The Court: Twenty-nine years ago. 

The Witness: Twenty-nine years ago, approximately. 

By Mr. Wheatley, Jr.: 

Q. Did you ever have occasion to deliver mail to the place 
of business along Benning Road which is known or was 
then known as the Washington Abbatoir? A. That is right, 
I did. 

Q. And over what period of time? A. I served mail in 
there from 1926 on up until the time that Gobel-Loeffler 
took over the whole concern in there, as far as the abbatoir 
and the sausage plants, I don’t know whether they 

146 went in bankruptcy or what, but anyway when they 
closed down, I still served their mail for quite a 

while. 

Q. Do you remember what period of time that was? A. 
Not exactly, no. 

Q. Now, Mr. Schmidt, do you ever have occasion to go 
back into the abbatoir grounds? A. Yes, sir. 

Q. And over what period of time was that? A. Well, I 
would say from 1926 to 1935, 1936, along in there, that 
period. 

Q. That is 1926 to 1935 or 1936? A. Yes. 
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Q. Now, do you recall a roadway that ran along the east 
side of the abbatoir buildings? A. I do, sir. 

Q. Called an alley, is that right? A. Called it a lane, 
that is what we used to call it. 

Q. Did you ever have occasion to use that? A. Yes, sir, 
I went back there on special business as pertaining to Gov¬ 
ernment mail and like registered mail for personal delivery 
only. I had to go back there and get hold of butchers and 
different ones of that type, when it was personal delivery 
to them. 

Q. Did you have occasion to use that alley, that roadway 
we are speaking of, on the east side of the place? 
147 A. Yes, sir, I used it not only for that, I, as well as 
others, go back there—I have a little place down in 
the country in Maryland—I go back there and buy fertilizer, 
not tons of it, but a little for my garden. I would drive back 
there and get it, and I also seen plenty of others go in 
there. I don’t know whether it was a public highway or 
not, no one restricted us from going in there. 

Q. Did you use it? A. Yes, sir. 

Q. And you say others used it? A. Some others go back 
to get ice and quite a few colored folks went back there to 
buy chitlings, that is where they go back there to get the 
chitlings. 

The Court: Did the service that you received and the 
colored people received and others received, come from 
the west side or the east side? 

The Witness: I would say the east side. 

The Court: The east side? 

The Witness: Yes, sir. 

The Court: That would be the defendants’ side, 
wouldn’t it? 

Mr. Wheatley, Jr.: That is correct, sir, on the side fur¬ 
ther away from the railroad. 

The Witness: That is right, it is the only way you could 
get back there. 
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148 By Mr. Wheatley, Jr.: 

Q. Sir? A. That was the only way to go back there to 
get the supplies. 

Q. That was the only roadway back there? A. The only 
roadway I knew of, sir, and contact—pardon me, to con¬ 
tact the butchers, you would have to go back there because 
it had been a little office back in there and there was another 
little cross-road went in there part way, that was the wash¬ 
rooms and that is where you could contact the butchers. 
They went that way, too, back to the abbatoir where they 
changed clothes, to keep from going through the cold stor¬ 
age plant from the other side; if you come in there, you had 
to travel through that cold storage plant. 

Q. The vehicular way of getting to the southern part of 
the abbatoir property was only through this roadway on 
the east side of the property, is that correct? A. That is 
right. 

Q. You called that a lane? A. They called it a lane, they 
used to call it a lane; that was possibly a nickname, I don’t 
know. 

Q. Do you remember how it was paved, Mr. Schmidt? A. 
Well, coming off of Benning Road, right in front of the en¬ 
trance to the stockyard office was a little bit of cobblestone, 
then it was cinders, then when it got on a line, that 

149 is a little creek with a little bridge comes in there, 
when you went over that, it was cobblestones and that 

went back, well, I would say approximately to where the ex¬ 
treme end, where they had the fertilizer plant where they 
ground bone meal and that type, Auth, they had a plant 
back there that was cobblestone in there. 

Q. Do you still serve that location with mail? A. No, I 
am not right on that particular spot, but I am right there, I 
have been there 25 years, longer than that, 26 years in that 
one station. 

Q. Mr. Schmidt, I show you an exhibit that has been 
marked 19-B and ask if that picture shows the location of 
the alley or lane that you have been speaking of? A. Yes, 
I am referring to this line along here. 
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Q. Would you show His Honor to what you are referring? 
A. Right along here, Your Honor, sir, right alongside of 
this building. 

The Court: Yes, sir. 

The Witness: That was the old lane. 

By Mr. Wheatley, Jr.: 

Q. Now, the culvert that you speak of, is that shown in 
the picture ? A. It seems to be covered over, hut there was 
a culvert coining through here, quite a stream coming 
through Benning Road right along in here, a line 

150 eight or ten feet toward Benning Road from the 
building is where this culvert was. 

Q. And that was cobblestone from there to the rear of 
the property? A. That is right, yes, sir. 

Q. From that point of that culvert to Benning Road was 
covered with cinder? A. With cinder block except right at 
the edge of Benning Road there was a few cobblestones, I 
would say four or five feet of it. I traveled it twice a day, 
sir, I distinctly remember it. 

Q. You traveled it twice a day over this period? A. 
Twice a day I went in and out. 

Q. Both by vehicle— A. And on foot, also. 

The Court: You mean you traveled Benning Road twice 
a day? 

The Witness: No, into this property here. 

The Court: You went in there twice a day? 

The Witness: Yes, sir, I delivered mail there, they had 
two services a day. 

Cross-examination 

By Mr. Denit: 

Q. Do you recall when the abbatoir ceased operation ? A. 
When the abbatoir ceased operation—well, I think it was 
somewhere around 1934 or 1935, somewhere in that 

151 period, if I recollect right, that is near as I can re¬ 
member. 
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Q. Do you recall when there was a fire there? A. Well, 
I know of two fires they had there, and that was right 
around that period to the last one. 

Q. Was that 1932? A. Somewhere in that period, I 
couldn’t tell you the exact date. 

Q. Hadn’t the abbatoir stopped operating prior to the 
fire? A. Yes. 

Q. Wasn’t the property simply maintained by a watch¬ 
man? A. After the fire or prior, when Gobel went out of 
business or whatever it was, their closing down of the 
plant, in fact everything shut down there except the stock- 
yard. 

Q. The stockyard continued to operate after the abbatoir 
stopped? A. But they still got their mail service over to 
the plant. 

The Court: What plant? 

The Witness: Gobel-Loeffler plant. 

The Court: I thought they had shut down. 

The Witness: They shut down, but I don’t know whether 
it was in the hands of receivership or not, sir, but the mail 
still went in because, for a while year after that, I went in 
there and they had one lady taking care of the mail 
152 for the whole concern. 

The Court: That was about 1934 or 1935, you say? 

The Witness: Somewhere along in that period. 

The Court: All right, sir. 

By Mr. Denit: 

Q. Did you deliver any mail to the building where sau¬ 
sage was made? A. Yes, sir, went there also. 

Q. And how did you get to that building? A. To go to 
that place, I went on the opposite side of this building, it 
is not shown here but on this side here nearer to the rail¬ 
road track. 

Q. You followed Benning Road down farther? A. As 
far as you could go to the track and went into that drive- 
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way there where they had a loading platform there and 
went upstairs on the second floor which was their office. 


153 Ivan Mikalaski (Baker) was called as a witness by 
the plaintiff and, having been first duly sworn, was 

examined and testified as follows: 

Direct Examination 

By Mr. Wheatley, Jr.: 

Q. Please state your full name. A. Ivan Mikalaski, call 
me Baker. 

Q. You name is Ivan Mikalaski? A. That is right. 

Q. And you are known as Mr. Baker? A. Well, people 
call me Baker. 

Q. Where do you live ? A. Over in Benning, MacArthur 
Road. 

Q. How long have you lived in Washington? A. Since 
1907. 

Q. Did you ever have occasion to have a place of business 
in the vicinity of Benning Road, in Anacostia Road, now 
Minnesota Avenue? A. I have. 

Q. Where was that place of business ? A. At the corner 
there on the stockyards property, used to call it Old Ben¬ 
ning Hotel, had a meat market in there and restaurant. 

Q. Over what period of time did you have that business ? 
A. 1921 to 1939. 

154 Q. And that was at the corner of Benning Road 
and the Anacostia Road? A. Yes. 

Q. Do you know where the Union Stockyard’s property 
was? A. Yes, that is the same parcel. 

Q. Do you know where the Washington Abbatoir prop¬ 
erty was? A. Yes. 

Q. Did you have occasion to go there? A. Had some 
business to do in there, had some hogs killed in there and 
had to haul them out of there. 

Q. Sir? A. Had hogs killed in there. 
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Q. Hogs killed in there? A. Once a week- 

Q. Mr. Baker, will you describe to the Court the build¬ 
ing on that property there, the Washington Abbatoir prop¬ 
erty? A. Yes, leave my place of business, out of my yard, 
I go right toward the office by Mr. Kuller’s office, 

155 then I drive in between the slaughterhouse and the 
stock pens, it is a driveway in there, we had a sort 

of a loading platform there, used to get off on the killing 
floor and the hogs after they cooled off. 

Q. Was there a roadway or alley that ran down the east 
side of the abbatoir property? A. That is a roadway, drive 
in with a truck, turn around, back up to the platform and 
then come on back out of it again. 

Q. Did that roadway extend from Benning Road back to 
the abbatoir property? A. Yes. 

Q. And how was that road paved? A. Half of it was 
cinders and over toward killing which is called the slaughter 
floor, outside was cobblestones. 

Q. Cobblestones? A. Yes, sir. 

Q. How often did you have occasion to go over that 
road? A. About once a week, generally killed once a week 
them days. 

Q. Over what period of years? A. That is from 1922 up 
to about 1929. 

Q. Now, Mr. Baker, I show you this picture which has 
been identified as Exhibit No. 19-B and ask you if that road 
you were speaking of was shown on that picture? 

156 A. Yes, that is it. You see, here. 

Q. Will you show His Honor so he can see that? 
A. Yes. We used to go right straight from here straight 
along there, this is the part, the slaughterhouse is in here, 
see. That leads up to the back of the slaughterhouse, this 
house, and right behind that is where we used to load and 
unload. 

The Court: Your place of business was over here? 
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The Witness: Over here, yes, sir, but it is not on there, 
but that road went this way and then come out over here to 
the corner. 

The Court: Did anyone else use it besides you? 

The Witness: Oh, yes, that was a regular driveway for 
the people who used to unload the cattle and hogs there; 
farmers, you know, come in with trucks and wagons. 

The Court: How close were you to the entrance? 

The Witness: My property, I mean where I was—well, 
I would say about 200 yards and then about 300 yards along 
from Benning Road up to the stockyard. 

The Court: I see. 

By Mr. Wheatley, Jr.: 

Q. That was the customary road to get back to it? A. 
That is the only way to get in there, bring in live stock or 
take anything that is dressed in the slaughterhouse, to get 
out, scales there, we used to weigh them all, big 

157 scales, farmers bring stuff in. We had to drive in 
there and weigh off on a big scale and then they had 

to back out of there and come out again. 

Q. Now, Mr. Baker, after the abbatoir facilities were dis¬ 
continued, was that road still used to go back and forth into 
that property? A. Yes, to my knowledge it has been in use 
after the slaughterhouse closed up. 

158 Q. You say it was? A. Yes, we had a big fair, 
then one time McCoy’s Circus oxen sale there, that 

is the place we had to go through there. 

The Court: Was the circus on the west side or east 
side? 

The Witness: East side, yes, in the pens. 

Mr. Wheatley, Jr.: Your witness. 

Cross-Examination 

By Mr. Denit: 

Q. That east side of the road would be the stockyard 
property? A. That is right, where the stock pens were, 
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where they haul horses, ponies, which they sold, that circus. 

Q. They had horses and ponies there during the sale, is 
that right? A. That is right. 

Q. I understood you to say that you had pigs killed there 
from 1922 to 1929. A. Yes, just about that. 

The Court: That would be in the abbatoir property? 

The Witness: Yes, sir, the abbatoir, yes, sir. 

By Mr. Denit: 

Q. Were those pigs, hogs, kept in the stockyard prior to 
the killing? A. Sir? 

Q. Were they housed in the stockyard prior to 
159 killing? A. Yes, buy some farmer, then drove in 
there, and then they drive them to the killing pens, 
then they cool them off in a cooler, but you don’t get them 
the same day they was killed, but next day get the pigs 
when they cooled off. 

Q. Before they were sent in the slaughterhouse, were they 
housed in the pens on the property? A. On the stockyard 
property, yes. 

The Court: Did the farmers carry them to the east side 
or the west side of the road? 

The Witness: Bast side of the road, that is where the 
sale was. 

The Court: All right. 

By Mr. Denit: 

Q. In 1929, you stopped having hogs slaughtered? A. 
Yes, I was buying already dressed after that, dressed 
meats. 

Q. Was the abbattoir in operation in 1929? A. Yes, it 
was. 

Q. How long after 1929? A. Operated until 1933? 

Q. Until 1933? A. Yes. 

Q. Even after the fire? A. Oh, yes, they had two, three 
fires, I believe. 
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160 Q. Didn’t they have a fire in 1932? A. Could be, I 
don’t remember, I know it was about two fires they 
had there. 

Q. After the second fire, didn’t they stop operating the 
abattoir? A. No, they w T as killing, yes, still killing, they 
repair things up, got the pens all built up and kept on 
operating. 

Q. Even after 1932? A. Yes, they close up in 1933, I 
believe it was April, if I ain’t mistaken, yes. 

Q. You moved away from there when? A. Moved away 
in 1939 at the first of the year, in January. 

Q. How long did the stockyards continue to operate after 
the abattoir stopped operating? A. They didn’t operate 
any more after 1933, they did not operate no more. It was 
idle. 

The Court: Did anybody use that lane from Benning 
Road after 1933? 

The Witness: Yes, people used to go in there and carry, 
like junk out, you know, they was selling out you know, they 
had some old machinery in there and stuff they were selling 
out. They had to go in there and get it out, old fertilizer 
pens in the backyard, they were getting all that stuff out. 


161 Thereupon—Fred W. Knudsen, called as a wit¬ 

ness on behalf of the plaintiff, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Wheatley, Jr.: 

Q. Mr. Knudsen, please state your full name. A. Fred 
W. Knudsen, K-n-u-d-s-e-n. 

Q. You are presently the Market Master at the Conven¬ 
tion Hall Market, are you not? A. No, sir, I was, I have 
a business at market, 730 - 57th Avenue, Capitol Heights. 

Q. Did you ever have occasion to be employed at the 
Auth or Loeffier plant in Benning Road? A. Yes, sir, I 
was employed at the Loeffier plant. 



123 


Q. The Loeffler plant, over what period of time? A. I 
went to work there in 1917 and stayed there until abont 
1929. 

Q. And what was your position with the Loeffler plant? 
A. Well, I first went to work there as handyman and 
after three years, I was a superintendent. 

Q, You were superintendent of the plant? A. That is 
right. 

162 Q. Would you describe to His Honor the location 
where that plant was and the facilities that were 

available? A. Well, the plant was in Benning, just right 
alongside of the railroad track. 

Q. Just east of the railroad track, was it not? A. East 
of the railroad track. 

Q. What else was there? A. Well, the stockyards was 
there. 

Q. All right. Where was the stockyard with respect to 
the location of the Loeffler plant? A. The stockyard was 
east of the Loeffler plant. 

Q. And where was the office of the stockyard? A. The 
office of the stockyard was north of the Loeffler plant in a 
little building that sit out on a lot. 

Q. Have you seen this plot plan, Mr. Knudsen? A. No, 
sir. 

Q. Will you look at that, please? 

Mr. Wheatley, Jr.: Your Honor please, that is the same 
as the exhibit Your Honor has before you, which we were 
using for orientation. 

The Court: All right. 

By Mr. Wheatley, Jr.: 

Q. Will you look at the layout shown on that plot plan, 
Mr. Knudsen, and can you tell us from that the location 
of the various activities that were on the grounds? 

163 A. Just what do you mean by the activities? 

Q. The buildings and what their uses were. A. 
Well, this was the slaughterhouse back here. 

Q. When you say “this” you mean in the rear of the 
property? A. Yes. 




Q. That was the slaughterhouse ? A. Slaughterhouse 
and then the cold storage plant. 

Q. Start at Benning Road, Mr. Knudsen. A. That was 
the Loeffier plant at Benning Boad. 

Q. On Benning Boad, itself, what was the office that was 
there? A. That was the stockyard office. 

Q. Stockyard office, and that was within the vacant lot? 
A. That is right. 

Q. What was right south of that? A. South of that was 
the Loeffier plant 

Q. The Loeffier plant? A. That is right. 

Q. And what was in their offices? A. Well, we had an 
office and a garage and sausage factory. 

Q. How was access gained to the garage and the sausage 
factory, from there into that? A. In our yard. 

164 Q. In the yard? A. That is right. 

Q. What was back of that building? A. There 
was the cold storage plant 

Q. How was access gained to the cold storage plant? A. 
Well, there was a platform here and there was a door here 
in the cold storage plant and there was a couple doors in 
our factory that went into the cold storage plant in the 
Loeffier factory. 

Q. What was back of that? A. The killing floor was 
back of that. 

Q. What was in back of that? A. The engine room was 
in back of that and the fertilizer plant was still further 
back. 

Q. What was the most southern part of that property? 
A. I think the fertilizer plant. 

Q. The fertilizer plant? A. That is right. 

Q. What vehicular access was available to the fertilizer 
plant? A. There was a road that ran the east side of the 
building all the way back to the fertilizer plant. 

Q. Where did that road run from? A. It came from 
Benning Boad. 

Q. From Benning Boad? A. Yes, sir. 
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Q. Was that road used? A. It was used, yes, all the 
time. 

Q. By whom? A. Well, it was used by Loeffler Company 
and by the Autb, Phillips, and, oh, anyone who had stuff 
killed there. They had to go back there to get their offal, 
offal is the stuff they couldn’t hang on hooks like hearts 
and livers and anything like that. 

The Court: That is in the abattoir? 

The Witness: From the abattoir, yes, sir. 

By Mr. Wheatley, Jr.: 

Q. The access was along the roadway on the east side 
of the property, is that correct, sir? A. That is right. 

Q. How was that road paved? A. Oh, I think it was 
cobblestones, best of my recollection. 

Q. Was it used frequently or infrequently? A. Oh, it 
was used frequently. 

Q. And by everybody having connections with the— A. 
Everyone who had slaughtering done there, they had to 
go to the killing floor to get their offal. 

Q. That was the only way to go back there? A. It was 
the only way to get back there. 

166 Q. Calling your attention to Exhibit 19-B, I ask 
you if that roadway you are speaking of is shown 
on that picture. A. Yes, sir. 

Q. Where is it, Mr. Knudsen? A. It is sort of discon¬ 
tinued, it went out here to Benning Road. 

Q. Now, Mr. Knudsen, was there also a road or right-of- 
way in front of the office? A. I don’t know just what you 
mean. 

Q. Was there a road between the stockyard office and 
your offices here? A. Yes. 

Q. Where was that, will you show His Honor on the plat 
he has before him? A. That was this road here (indi¬ 
cating). 

The Court: What was it? 

The Witness: It wasn’t called anything, it was a road 
and cattle drive and hog drive, we used to come up here 
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and go around here and go to the killing floor to get our 
offal. 

The Court: Whose office was this? 

The Witness: The stockyard’s office. 

The Court: It had nothing to do with this property? 
The Witness: No, sir. 

The Court: It was owned by other people? 

The Witness: Yes, sir. 

167 The Court: All right. 

By Mr. Wheatley, Jr.: 

Q. Was that road also used in connection with the busi¬ 
ness conducted on the abattoir property? A. Yes, sir. 

, *Q. How long did you say that continued, over what 
period of time? A. All the time that I was there. 

Q. And that, then, was what? A. 1917. 

Q. To what? A. The latter part of 1929; oh, I think it 
continued after that, but then, that is when I left there, I 
took a selling job and didn’t get out there very often any 
more. 

Q. But it continued during the time you were working 
there? A. That is right. 

168 Thereupon—Harold L. Alexander, called as a wit¬ 
ness on behalf of the plaintiff, having been first 

duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Wheatley, Jr.: 

Q. Tell the Court your name, please. A. My name is 
Harold L. Alexander. 

Q. Where do you live? A. 4820 Hayes Street, North¬ 
east. 

Q. In Washington? A. Washington, D. C. 

Q. How long have you lived here in Washington? A. 
Well, I been in Washington ever since 1919,1 been in North¬ 
east ever since 1920. 
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Q. Did you ever have occasion to be employed by any¬ 
one, which required your visiting or being on the premises 
of the Washington Abattoir? A. Well, I was employed at 
M. E. Horton. 

Q. At wdiere? A. At M. E. Horton Wholesale 
Grocers. 

169 Q. What was your occupation? A. Driver. 

Q. Over what period of time? A. For 25 years 
and 20 days. 

Q. Beginning when? A. I began driving for Horton in 
1923, 1 think it was. 

Q. Did you have occasion, while you were so employed 
by Horton as a driver, to go to the abattoir property? A. 
I went to the Washington Laboratory several times for 
him, carrying cornmeal in there, and then I used to go 
there about once or twice a week for my mother to buy 
things. 

Q. What did you buy there? A. Meats, fresh meats at 
the laboratory, you went in the sales department. 

Q. Now, it is the abattoir that you are speaking of, isn’t 
it? A. Well, that is the sales part of Keane and Loeffler’s? 

Q. That is right. Where was that place? A. That place 
was located at Minnesota Avenue and Benning Road, just 
the south side of the bridge. 

Q. And with respect to the railroad tracks, where was 
it ? A. The railroad tracks ran on the west side right near 
the building, they unloaded the cattle on the B. & 0. Rail¬ 
road on the west side. 

Q. Now, do you remember any roads that were in 

170 that area that were used? A. I do. 

Q. What roadway did you use? A. Well, you had 
two roadways you could use, you could use the road that 
came in between the first building and the B. & O. Rail¬ 
road, which is the lumber yards now, that led up to the 
sales office, it stopped there. And then, you could go east 
just a very short distance and you would see into the lane 
that you could go north or either south, which led down 
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between the cattle pen and the main plant, all the way 
down to the old fertilizer plant. 

Q. Now, from the fertilizer plant out to the Benning 
Road, did the road go straight through? A. Well, I don’t 
think it did, you had to come back because the farmers 
usually go down and get the fertilizer and come back the 
same road. 

Q. Did the road run the full length of Benning Road to 
the fertilizer? A. It ran the full length from the bridge, 
you had to come over Benning Bridge and make a sharp 
right, right at the end of the bridge, and come down and 
then make another left and go down that lane. 


171 Q. Mr. Alexander, now, when you spoke of the 
road that went alongside the property, one side of 
the property was the railroad track, is that right? A. One 
side was the railroad. 

Q. Now, on the other side of the property, was there a 
roadway on the east side? A. On the east side of the build¬ 
ings, that was a lane that ran between the plant and the 
cattle— 

Q. That ran between the plant? A. And the cattle bams. 

Q. And the cattle stalls? A. Cattle stalls, right. 

Q. How far did that lane run? A. That ran all the way 
to the old fertilizer plant. 

Q. Where did it start? A. It started right at the bridge, 


172 Q. Didn’t this roadway that ran alongside the 
buildings run into that road? A. That is right. 

Q. Is that what you mean to say? A. That is right. 

Q. Show His Honor on the sheet he has before him, # * * 

• ••••••#•# 

173 The Witness: Yes, from Benning Road you make 
a right in here and then you follow the bridge back, 

you follow Benning Road back under the bridge, that would 
still be Benning Road under the bridge, you follow 





129 


174 it back a piece, then yon make a left into this lane 
and yon follow this lane right in between the cattle 
bams and the main plant, and that wonld lead yon on out 
past the plant and to the old fertilizer plant, and the farm¬ 
ers nsed to haul their fertilizer ont. 


The Court: I know, but what year did yon stop going in 
there ? 

The Witness: Well, I still goes in there at times now, 
because I haul for Mr. Cogito, we hauled all those stoves 
in there for him. 

By Mr. Wheatley, Jr.: 

Q. You mean from 1923, yon said yon had started? A. 
Well, going in with trucks, but around 1920 I went in there 
on Saturdays and during the week, buying meats for my 
mother. 

Q. Yon went in during the w:eek and on Saturdays from 
1920, is that correct? A. That is correct. 

Q. And yon went in there driving trucks from about 
1923? A. Right 

Q. Until how long? A. Up to the present time. We go 
in there at times, now, hauling range stoves and re¬ 
frigerators. 


175 Q. Show that to His Honor just like you showed 
it to me. 

The Court: Where is the gate? 

The Witness: The gate is just the other side of this 
building here, and you turn in to your right and after you 
turn in to your right, you run into what looks like a 
vacant lot, a space between the two buildings, and then 
you back down to your left. 


176 Q. When you say you drive into Mr. Cogito ? s place 
now, you don’t work for Mr. Cogito, do you? A. I 
drive for Powell’s Transportation. 
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Q. What you do is drive trucks into the warehouse which 
is on his ground, is that correct? A. That is right. 

Q. And that same road that you used back in 1920, you 
are still using now? A. Use the same road. 

Q. How was that road paved when you first started to 
use it? A. Well, it used to have little old cobblestones, 
like, on it. 

Q. How is it now? A. Well, in some spaces, it still have 
old cobblestones. 

Mr. Wheatley, Jr.: Your witness. 

Cross-Examination 
By Mr. Denit: 

Q. When was the last time you were on this property? 
A. I was on this property, I guess, I can’t give you exact 
dates, but I think it has been about three or four weeks, 
something like that, about four weeks, a month, four 
177 or five weeks, something like that. 

Q. On that occasion, were you delivering property 
to be put in the warehouse there? A. I think that I was 
picking up some stoves or Frigidaires to be carried out to 
the new construction work. 


Q. Did you, on that occasion, go directly from the Cogito 
property to Minnesota Avenue? 


A. When I came off of his property, I came out this gate, 
when I came out the gate to my left to the bridge, then 
to my right and then at the end of the bridge to my left 
back on Benning Road. 

Q. You mean you used this old alleyway all the way 
down to Benning Road? A. All the way down, no other 
entrance unless you comes through the lumber yard. 

Q. Isn’t there access to the Cogito property over the 
parking lot and to Minnesota Avenue? A. No, sir, 
178 because you would be running into somebody’s car 
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who was parked, because there is no road that comes 
straight across. 

Q. Isn’t there a street that goes through there? A. No, 
sir, no street that goes through, there are cars parked all 
through there; at times you can hardly see the driveway 
because of cars parked all through there. I know, because 
that is where I do my marketing. 


The Court: Is it your testimony that you still use this 
same entrance to the property from the Benning Road 
that you have always used? 

The Witness: Always used from 20 years ago, 
179 from the time that I begin to know it. 

The Court: All right. 

• ••••••••• 

185 The Court: The Court understands it, sir. If 
plaintiff admits, in so far as the buildings there now 
are concerned, that every one can be reached with 

186 this paved road, that is admitted, isn’t it? 

Mr. Wheatley, Jr.: That is correct. 

The Court: What is the use talking about it? 

Mr. Denit: I didn’t know anything like that was ad¬ 
mitted. 

The Court: That is what I understood the plaintiff to 
say. 

Mr. Wheatley, Jr.: They can all be reached. 


Q. At the time you came to the sales office, the road was 
blocked from that point across, wasn’t it? A. From this 
point here? 

Q. Yes. A. This was a through entrance right up to the 
sales office and you could go in there and, after you went 
in, in a car, you could make a left and come right back 
out the road. 
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The Court: Gentlemen, we won’t take any more test! 
mony. Mr. Weis’ car is parked right adjoining this build¬ 
ing right out here, and he is going to take us out. 


188 


Washington, D. C., 

April 11, 1951. 


190 Mr. Wheatley, Jr.: If Your Honor please, it looks 
like we may probably come to a close of the testi¬ 
mony today and we have in evidence, without objection 
from Mr. Denit, all the exhibits that were offered by the 
plaintiff with, I think, three exceptions. One was the plot 
which had been used for orientation purposes. 

The Court: What is that? 

Mr. Wheatley, Jr.: The plot plan, Exhibit B, which has 
been used for orientation purposes and that has been, by 
consent, for that purpose. Am I correct in that? 

Mr. Denit: That is correct. 

Mr. Wheatley, Jr.: And the other two exhibits offered, 
with the reservation, one was the Fire Insurance Under¬ 
writers’ Plan which was introduced but the Court held it 
was subject to proof as to its relevancy here and, therefore, 
it hasn’t been used in evidence; and the second one, as I 
recall it, was the photostat of the sketch in the District 
Building, in the Surveyor’s Office, the A. and T. book, which 
I will ask a witness about in a minute. 

Other than that, Mr. Denit has no objection to the ex¬ 
hibits and I just wanted to be sure that was the fact. 

The Court: All right. Was there an objection to the 
Coast and Geodetic survey? 

191 Mr. Wheatley, Jr.: I just asked the gentleman 
about that and he concedes that that is a Government 

record and, if he doesn’t, well, then, I of course will bring 
back that witness I had here the other day, but I don’t 
think Mr. Denit will deny that. 





133 


Mr. Denit: We raise no question about the authenticity 
of the document at all 

• ••••••••• 

Mr. Wheatley, Jr.: I assume it will not be necessary for 
me to call the man from the Coast and Geodetic Survey. 
The Court: That is correct. 

• ••••••••• 

192 Thereupon Kenneth G. Femald was called as a wit¬ 
ness by the plaintiff and, having been first duly 

sworn, was examined and testified as follows: 

• •••*••••• 

Q. Mr. Fernald, where do you work? A. District Sur¬ 
veyor’s Office. 

Q. What is your position? A. Assistant surveyor. 

Q. I don’t know how long you have been there, it has been 
a long time. A. Thirty-five years the 15th of August. 

Q. You are the man in active charge of the office, is that 
right? A. Yes, sir. 

Q. Mr. Femald, I show you a paper which has been in¬ 
troduced in evidence and marked as Exhibit No. 13, and ask 
whether or not that is a survey issued by the Surveyor’s 
Office, the District of Columbia, with respect to Par- 

193 cel 168/50? A. It is. 

Q. What is the location of that property with re¬ 
spect to Penning Road and the B. & 0. Railroad tracks? 
A. Immediately south of Benning Road and east of the 
Metropolitan Branch of the B. & 0. Railroad—Alexandria 
branch, I should have said. 

Q. What is the size of the area covered by Parcel 168/50? 


A. Well, it is approximately 368 feet on the Baltimore 
& Ohio Railroad right of way, the reason I say approxi¬ 
mately is because there are two different bearings on that 
line, there is a break in the line. And on the southerly 
part of the parcel, it is 152 feet; on the easterly boundary, 
it is 359.90; and on the northerly boundary, it is 65 feet 




134 


and another distance of 13.57 feet, another one of 31.11, 
and then the parcel runs in a southerly direction 15.51 and 
in a westerly direction 36.34. 

Q. For assessment, taxation, is that Parcel 168/50? A. 
I can’t testify to that, sir. 

Q. How is it designated on your records? A. At the 
time of the survey, 168/50. 

Q. Does that Parcel 168/50 include any previous parcel 
numbers ? A. Yes. 

194 Q. What are they, sir? A. 168/5 and 168/6, and 
another one, I do not have the number of, on the 

northerly end of it. 

Q. With respect to present Parcel 168/50, what portion 
of that was originally Parcel 168/6? A. The southerly 50 
feet. 

Q. By the full depth? A. Yes, sir. 

Q. What portion of what is now Parcel 168/50 was orig¬ 
inally Parcel 168/5? A. Well, there was a piece between 
168/6 and the parcel which I do not have the number of, 
on the north. • • • 

Q. Mr. Femald, did you produce a book from your office 
known as the Assessment and Taxation Record? A. Yes, 
sir. 

Q. May we see it, please? 

Mr. Wheatley, Jr.: Your Honor please, Exhibit No. 12 
is a photostat of this page 168, the Surveyor’s office, of 
course will not testify from photostats and so the original 
exhibit, the book in the Surveyor’s Office, is presented and 
we would like to have substituted for the discussion 

195 as to the evidence, the photostat for the original, 
after the witness has been excused, if that is agree¬ 
able to counsel for the defendant. 

Mr. Denit: No objection to that. 

• ••••••••• 

Q. Mr. Fernald, does Your Office have a record of Parcel 
168/5 and 168/6 in the Assessment and Taxation Records? 
A. Yes, sir. 
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Q. What document is that that you have before you? 
A. The present book. 

Q. How do you identify that book by reference in your 
office? A. Assessment and Taxation, Plots No. 117 to 190. 

Q. On what folio page does that reference to Parcel 
168/5 and 168/6 appear? A. 168. 

Q. And on what date was that document filed in your 
office? A. It was recorded 4 P. M., October 31, 1906. 

Q. And that is part of the records of your office at this 
time? A. Yes, sir. 

Q. Now, will you turn, please, to page No. 168 of that 
volume and show to His Honor where there is the 

196 reference to Parcel 168/5 or 168/6? A. This piece 
here is 168/5, the other one is 168/6. 

Q. Now, is that portion shown on the page before you a 
part of the property now known as Parcel 168/50? A. Yes, 
sir. 

Q. And is included in the Exhibit No. 13 which was pre¬ 
viously exhibited to you? A. Yes, sir. 

Q. Will you show to the Court the part on Plaintiff's 
Exhibit No. 13 which includes Parcels 168/5 and 168/6 as 
shown in your old records of 1906? A. That corner and 
this corner here (indicating). This corner here is the in¬ 
tersection of those two lines, which that corner and that 
corner is a prolongation of that line over to here (indi¬ 
cating). 

Q. The full width from the railroad track easterly on 
the southern line of Parcel 168/6 is what, Mr. Fernald? 
A. The full width through here? 

Q. Yes, sir. A. Approximately 152 feet. 

Q. On both the 1906 record and the 1943 record? A. 
Yes, sir. 

Q. By the way, this survey plat, Exhibit No. 13, was 
what date, sir? A. This is January 14, 1943. 

Q. 1943. And the northerly line of the Parcel 

197 168/5 between the railroad tracks and the easterly 
line is what distance, approximately? A. Approxi¬ 
mately 152 feet, • • • 
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Q. And the easterly line of Parcel 168/6 and the easterly 
line of 168/5, as shown in the 1906 record, is what? 


A. The length is 50 feet and 283 feet. 

Q. Is there shown on the 1906 record on the easterly 
line of Parcels 168/5 and 168/6 any reference to an alley- 
way or roadway on the easterly side? A. The word 
“Alley” is written alongside of it. 

The Court: Where? 

The Witness: Right here (indicating). 

The Court: WThere does that appear here, sir? 

The Witness: That could be along in here, the word 
“Alley” would he in here. 

The Court: I notice along the easterly line flagstone pav¬ 
ing, flagstone paving out to Benning Road. What does that 
indicate, sir? 

The Witness: That indicates there was flagstone paving 
in there. 

The Court: You mean an alley or lane or some- 
198 thing of that kind? 

The Witness: Yes, sir, something over which you 
could drive. 

The Court: And I notice at a point here, I don’t know 
what the point would be, but I notice some dotted lines 
which go up to the easterly line of Parcel 168/50. What 
does that indicate, sir? 

The Witness: Well, that there was an excavation, appar¬ 
ently, made in there and this is the top of the cut, in other 
words, this flagstone paving in here is not the same level as 
this ground over here (indicating). There has been some¬ 
thing cut out of here and this is the top of the cut in there. 

The Court: Is there any indication that the flagstone pav¬ 
ing ceased at this point? 

The Witness: I would say yes, sir, ceased along that edge 
along in there, in other words, the paving came approxi¬ 
mately up to the edge of that cut, according to this map. 
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The Court: I see; and that was made in 1906! 

The Witness: 1943. 

By Mr. Wheatley, Jr.: 

Q. No. 13 was made in 1943? A. That is right. 

Q. And the exhibit of your record in 168 was made in 
1906? A. Yes, but that didn’t show all the information I 
have just given, I am testifying from a survey of 1943. 

Mr. Wheatley, Jr.: Your Honor, a photostat of 

199 that has been introduced and is shown as Exhibit 
No. 12. 

The Court: Well, that has the word “Alley” on it. 

The Witness: That is right, 

By Mr. Wheatley, Jr.: 

Q. That runs the full length of the Parcel 168/5? A. I 
can’t answer that. 

Q. It only has the word “Alley” in there? A. Yes, sir, 
the alley is not delineated on that map. 

Q. Will you refer to another document in your office, 
which I think you referred to as document Y-65? 

Mr. Wheatley, Jr.: Your Honor, this is Exhibit No. 12, 
which is a photostat of this exhibit, sir. May we substitute 
the photostat for the original book so that it may be re¬ 
turned to the Surveyor’s Office, with reference to this area? 
The Court: Counsel said he had no objection. 

Mr. Denit: We have no objection. 

Mr. Wheatley, Jr.: We offer in evidence the book and the 
photostat. 

Q. Now, Mr. Fernald, you have produced a docu- 

200 ment identified in your office as Y-65, is that correct, 
sir? A. Yes, sir. 

Q. What is that document? A. It is an old map made 
back in 1907. 
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Q. Does it show there on the area now known as Parcel 
168/50 or which was then known as 168/5 and 168/6? A. 
It shows 5 and 6, yes, sir. 

Q. And that includes the same area that is now Parcel 
168/50? A. Yes, thought 168/50 is not delineated on this 
map. 

Q. But the property included in 168/50 is included in 5 
and 6? A. That is right. 

Q. Now, what date did you say that paper was filed in 
your office? A. 1907. 

Q. 1907. What information is disclosed on the easterly 
side of the line on Parcel 168/5 and Parcel 168/6 as shown 
thereon? A. 168— 

Q. First, point out to His Honor the area or boundaries 
of Parcels 168/5 and 168/6 as shown thereon. A. This is 5 
and 6 in here, in other words, this is apparently identical, 
the parcels shown on here are the same as the one 
201 shown in the book. 

The Court: This last exhibit was made when? 

The witness: 1907. 

The Court: All right, sir. 

The Witness: The Parcel 168/6 shows a frontage of 50 
feet, this is on the easterly line of the parcel. 

The Court: Shows what, 50 feet? 

The Witness: Shows 50 feet on the easterly line of the 
parcel and it shows, Parcel 168/5 shows a distance of 283 
or 284.9 feet by actual measurement on parcel 168/5. It 
also shows a bearing of north 39.21, east a distance of 
334.90, has a note on there, fence and brick walls on the 
west side, alley accepted as lined. 

The Court: Accepted as lined? 

The Witness: Yes, sir. 

The Court: What does that mean, sir? 

The Witness: Well, it means that there was a brick wall 
and a fence along here and they accepted that as the line of 
this parceL 

The Court: I see. 
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By Mr. Wheatley, Jr.: 

Q. Fence and brick wall, and there was an alley refer¬ 
ence ? A. It says fence and brick walls on west side of alley 
accepted as line. 

Q. And that record has been in the Surveyor’s 

202 Office since 1907? A. That is right. 

Q. And the book record since 1906? A. That is 

right. 

Q. Mr. Fernald, did you tell me Monday that you 

203 knew that road had been there since 1915 ? A. I told 
you I knew there was an entrance off Benning Road, 

a road leading into the stockyards and abattoir, leading off 
Benning Road, but I did not say I had ever been on it. 

Q. How long have you known there w r as that entrance to 
the stockyards off of Benning Road? A. If I may say, I was 
in the field from 1916 to approximately 1922, and worked 
that territory and passed the stockyards lots of times going 
to and from various jobs out in that section. 

Q. And where did that road go, so far as you saw it? 
A. It turned in off Benning Road. 

The Court: The Court doesn’t remember, has this 1906 
map been offered in evidence? 

By Mr. Wheatley, Jr.: 

Q. That map you identified as Y-65, is that correct? A. 
Yes. 

Mr. WTieatley, Jr.: We offer in evidence, if Your 

204 Honor please. 

Mr. Denit: Is that a map of the Surveyor’s Office? 
The Witness: Yes, sir. 

Mr. Denit: Made by the Surveyor’s Office? 

The Witness: Yes, sir. 

Mr. Denit: No objection. 
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Mr. Wheatley, Jr.: And the photostat was substituted for 
the book, sir. 

The Deputy Clerk: No. 23. 

The Witness: Might I ask the Court, does that map have 
to be marked? I was going to say, if it does, if it is agree¬ 
able to counsel, I will furnish a portion of it in the discus¬ 
sion. 

The Court: All right. 

(Map Y-65, D. C. Surveyor’s Office, was considered mark¬ 
ed Plaintiff’s Exhibit No. 23, and received in evidence, with 
photostat to be furnished by the witness.) 

205 Cross-examination 
By Mr. Denit: 

Do you have any other map on file in the Survey- 

206 or’s Office with respect to this property? A. I think 
there was one down there that showed what purpor¬ 
ted to show various sheds and alleyways, and so forth, on 
there, which was very old. 

• ••••••••• 

Redirect Examination 

By Mr. Wheatley, Jr.: 

Q. May I inquire when you found the other one, Mr. 
Femald? A. I would say several weeks ago. 

Q. After we had spent a little time with you? A. Well, 
I don’t remember, I got the map out for somebody down 
there, I don’t remember who it was, whether it was you or 
who it was. 

Q. Is that older than the one you have in your hand? 
A. I can’t answer that question, I don’t have the date on it. 
Q. We would be very happy to have you bring it in, too. 
Mr. Wheatley, Jr.: Your Honor, please, as far as we are 
concerned, we would be glad to have Mr. Fernald excused 
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to go back to his office, then he can send down or come down 
with the old map. 

207 When you find that other map, will you come back 
again with it? 

The Witness: Yes. 


Thereupon Claiborne H. Mannar was called as a witness 
by the plaintiff and, having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Wheatley, Jr.: 


Q. Where are you employed? A. D. C. Surveyor's Of¬ 
fice. 

Q. And how long have you been employed there? A. 
Over 25 years. 

Q. And were you in charge of field services from the Sur¬ 
veyor ’s Office? A. Yes, sir. 

Q. I show you a paper which has been identified in this 
case as No. 13, and ask you whether or not that was pre¬ 
pared by you? A. The plat was not prepared by me, but 
I signed it. 

208 Q. And did you assemble the datum from which 
the plat was prepared? A. Yes, sir. 

Q. Did you make the survey? A. Yes, sir. 

Q. Do you identify that as the result of a survey made 
by you? A. Yes, sir. 

Q. Now, please tell us when that survey was made. A. 
It was made in 1943, this plat, I don't know the exact date, 
but in January, 1943. 

Q. And -what property does it cover ? A. It covers Parcel 
168/50. 

Q. And where is that located in the District of Columbia? 
A. At the intersection of Benning Road and the Baltimore 
& Ohio Railroad Company. 
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Q. And with respect to Benning Road, on which side 
thereof? A. On the southerly. 

Q. And with respect to Baltimore & Ohio Railroad tracks, 
which side thereof? A. Easterly. 

Q. How far south of the Benning Road is the property 
located, Parcel 16S-/50? A. Well, it starts, the descrip¬ 
tion starts at Benning Road, the intersection of Ben- 

209 ning Road and the Baltimore & Ohio Railroad Com¬ 
pany right of way and it starts 81.64 southerly— 

• ••••••••• 

Q. Now, Mr. Mannar, would you put that map up on the 
bench so his Honor can see it and would you give, please, 
so that the Court can understand, the survey lines that you 
followed? A. This is the beginning point of the descrip¬ 
tion— 

Q. At Benning Road? A. It begins at Benning Road 
and comes South 43 degrees, 59 minutes, 30 seconds West. 

A. * * * That is the beginning of the description. Then, 
it goes South 37 degrees 42 minutes East 36.34. 

210 North 43 degrees 54 minutes East 15.51 feet. 

Q. I show you a deed, Exhibit No. 2, which has a 
written description thereon. Would you see if that would 
help you in identifying the survey lines? 

• ••••••••• 

A. I was going South 44 degrees 01 minutes West, 81.64, 
and I had gotten this far: South 37 degrees 42 minutes 
East 36.34 feet. The actual measurement was 36.44 feet. 
Thence North 43 degrees 54 minutes East 15.51; then South 
38 degrees 36 minutes East 31.11, actual measurement 
31.19. Then South 76 degrees 43 minutes East 13.57, actual 
measurement 13.60. Then South 37 degrees 42 minutes 
East 65 feet, actual measurement 65.18. Then South 39 
degrees 21 minutes West 359.90, actual measurement 
360.38. Then North 50 degrees 39 minutes West 152 feet, 
actual measurement 152.50 to the said right of way of the 


Alexandria Branch of the Baltimore & Ohio Railroad; 
then along said Easterly line of said right of way, North 39 
degrees 22 minutes 30 seconds East, 50 feet is the measure¬ 
ment. Now, the description is North 39 degrees 21 
miputes East 50 feet, then continuing along said 

211 line of said right of vray North 41 degrees 03 
minutes East 317.82. This is the description: the 

plat is North 41 degrees 13 minutes East 318.35, actual 
measurement. This was a description prior to this (indi¬ 
cating) 

Q. Did you survey those lines, Mr. Mannar? A. Yes, sir. 
Q. What did you find was on the extreme west side of 
Parcel 168/50 as you surveyed it? A. Well, there are num¬ 
bers of buildings. 

Q. What was the property on the west side? A. It was 
a building and an old wall. 

• •••••*••• 

A. And a board fence. 

Q. With respect to the Baltimore & Ohio Railroad, did 
that adjoin? A. Yes. 

Q. And did that adjoin on the whole west side of the line ? 
A. The parcel itself adjoined but the buildings don’t. 

Q. The parcel adjoined the B. & O. Railroad right of way? 
A. Yes. 

*••••••••• 

Q. On what side of the westerly line of Parcel 

212 168/50 was there a wall? A. At the northerly end, 
there was an old wall at the corner on the line and at 

the southerly end, the old wall is 3.05 back and the building 
is .7 back, that is on Parcel 168/50. 

Q. Now, there are designated in the plat that you have 
before you, I think Exhibit No. 13, a number of red lines. 
What do those indicate, Mr. Mannar? 

A. These hatched lines are buildings. 


i 
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Q. Buildings, all right, sir. Did you find them as exis¬ 
ting buildings at that time? A. Yes, sir. 

Q. "Was there any line to indicate walls which had sup¬ 
ported but did not any longer support a building? A. That, 
I don’t remember. 

Q. You show a line as “Old WalL” What does that in¬ 
dicate? A. That indicates this was a survey to locate 
improvements and we don’t always show the whole building. 
Now, this is an old wall and, for some reason, it is broken. 

The Court: Let me ask, can counsel agree as to 
213 the point on this plat where the plaintiff testified, that 
the point indicated the north side of the building 
which was the extent of his claim in so far as a right of way 
is concerned? 

Mr. Wheatley, Jr.: It is Parcel 168/6, if Your Honor 
please. It is the southerly 50 feet of what is now Parcel 
168/50 and was Parcel 168/6, right there (indicating). 

The Court: This is the point here ? 

Mr. Wheatley, Jr.; Yes, Your Honor. 

The Court: Which is the extent of his claim? 

Mr. Wheatley, Jr.: That is right, sir. 

The Court: Maybe the witness can tell me, this indicates 
a flagstone paving up to about the point where this dotted 
line occurs; was there any paving beyond that? 

The Witness: No, sir. 

The Court: Was there any indication of an alley beyond 
that? 

The Witness: No, sir. 

Q. Mr. Mannar, over what area on the easterly side of 
the property line did you find flagstone paving or an indi¬ 
cation of an alley? 


A. Well, this flagstone paving began at Benning Road 
and it was rather indefinite in here (indicating). 
214 These lines indicate approximately the width, which 
is about 18 feet. 

Q. Yes, sir. A. But this area in here was dirt. 
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Q. You are speaking of Parcel 168/80? A. I am going 
down to 168/80 and then when yon get down opposite 
168/50, it looks like this was a paving and this flagstone 
paving is irregular in shape at that point. 

Q. So that it runs from the south side of Benning Road 
southerly across the Parcel 168/80 and along the easterly 
side of Parcel 168/50? A. Yes, sir. 

Q. For a distance of approximately one-half the full 
length of Parcel 168/50, is that correct, sir? A. Yes, sir. 

Q. And the flagstone paving was indefinite except at the 
corner of Benning Road alongside of Parcel 168/80, but was 
well defined from the culvert and alongside of Parcel 168/50, 
is that correct? A. Yes. 

Q. Did you find the culvert there? A. This culvert? 

Q. Where is that culvert with respect to 168/50? A. It is 
approximately 10 feet below the northerly line. 

Q. And does that carry vehicular traffic over a 
215 water course? A. We drove over it. 

Q. There is a water course under it? A. Yes. 

Q. And does the alley lead into and lead from that cul¬ 
vert? A. Alley? 

Q. The flagstone paving you were speaking of. A. The 
flagstone paving leads to the culvert. 

Q. And passes from that? A. Yes. 

Q. And alongside the easterly line of Parcel 168/50? A. 
Yes, sir. 

Q. On the northerly line of Parcel 168/50, did you find 
any buildings? A. There is a building. 

Q. Where is the building line shown? A. The building is 
one twenty back, both ends, at the easterly and the westerly 
ends. 


217 Q. What do the curve lines in your survey over 
Parcel 168/80, proceeding westerly from the flag¬ 
stone pavement, indicate? A. This indicates approximately 
the outline of the flagstone paving. This is what was physi¬ 
cally visible, but after that it was covered with dirt. 




146 


218 Q. There is a line curving inward, curving west¬ 
ward, does that indicate that there was or was not 

any appearance of an alley or flagstones? A. These dotted 
lines are the outline of the flagstone paving that was visible. 
Q. Yes, sir, and how far did they proceed, do you know? 
The Court: In a westerly direction? 

By Mr. Wheatley, Jr.: 

Q. In a westerly direction. A. Oh, approximately 20 
feet. 

Q. Yes, sir, and was there any indication of the use of a 
driveway, roadway or alleyway in front of the buildings 
that existed on the north side of Parcel 168/50? A. No, be¬ 
cause this was covered with dirt. 

Q. With dirt? A. Yes, sir. 

Mr. Wheatley, Jr.: Your witness. 

Cross-examination 

By Mr. Denit: 

Q. Mr. Mannar, this survey was made for the Columbia 
Title Insurance Company? A. Yes, sir. 

Q. And did the Title Company furnish your office with 
a description of the property? A. Yes. 

219 Q. That is what is meant by “Description fur¬ 
nished ” at the top of the plat? A. Beg your pardon, 

it is a copy, it was a description taken from the deed, I 
imagine. 

Q. Do you recall whether or not any of the land was oc¬ 
cupied at the time you went there for your survey? A. 
Yes, sir, it was occupied with the buildings. 

Q. Any tenants in any of the buildings? A. I don’t re¬ 
member that. This has been eight years ago, I don’t re¬ 
member that. 

Thereupon—Roger Shumate was called as a witness by 
the plaintiff and, having been first duly sworn, was exam¬ 
ined and testified as follows: 
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Direct Examination 

By Mr. Wheatley, Jr.: 


220 Q. How are you employed? A. By the Govern¬ 
ment. 

Q. The United States Government? A. Yes. 

Q. And you are a meat inspector? A. Meat inspector. 

Q. For the Department of Agriculture? 

The Court: You are what? 

The Witness: Meat inspector. 

By Mr. Wheatley, Jr.: 

Q. How long have you been employed by the Department 
of Agriculture as meat inspector ? A. Thirty-three years. 

Q. Did you ever have occasion to work at the Washington 
Abbatoir or Loeffler plant at Benning Road? A. Yes. 

Q. Over what period of time? A. From 1918 to 1933. 

Q. Did you have an office in the grounds there? A. Yes. 

Q. Did you go there every day? A. Yes, every day. 

Q. Every business day? A. Every day except Sun¬ 
day. 

221 Q. And what were your duties there? A. Well, it 
was to inspect all meats, see that it was sound, 

healthy and wholesome, fit for human consumption. 

Q. Where was your office with respect to the buildings of 
the abbatoir property? A. My office was in the north part 
of the abbatoir. 

Q. And did you have occasion to go throughout the 
grounds at the abbatoir? A. Oh, yes. 

Q. Frequently? A. Yes. 

Q. Would you describe to the Court, please, the road¬ 
ways, rights of way that were used in connection with the 
facilities of the abbatoir property? A. It was on the east 
side of the abbatoir, there was a roadway that led all the 
way from the end of the bridge up into the yards and 
through to the fertilizer factory; it was in the south end of 
the abbatoir. 
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Q. When you say the end of the bridge, you mean the 
Benning Road bridge ? A. Benning Road, yes. There was 
a road came right around the end of that bridge and went 
all the way by the building up as far as the fertilizer fac¬ 
tory and it was on the south end of the abbatoir. 

Q. Now, His Honor has before him a plat which 

222 has been identified for orientation purposes in this 
case. 

The Court: I would like to know the location of the fer¬ 
tilizer factory. 

The Witness: It was on the south end of the abbatoir. 
The Court: And that is as far as the alley went, as far 
as you know? 

The Witness: That is as far as it went, that was as far 
as the wagons had to go, I mean that was as far as anyone 
had to go to get anything, you see, they sold fertilizer up in 
there to the farmers, Prince Georges County, Montgomery 
County, also Fairfax and Arlington, would come in there 
and buy fertilizer. 

• • • ••••••• 

By Mr. Wheatley, Jr.: 

Q. Mr. Shumate, look at this plat, the Benning Road is in 
this area, the fertilizer plant was back in this direction, is 
that right? A. That is right. 

Q. Will you show His Honor where that roadway comes 
from Benning Road back to the fertilizer plant? A. This 
is the Benning Road here (indicating). 

The Court: Yes. 

The Witness: And there is a bridge now, right here, and 
coming around here to this, seems like it ought to be the 
roadway right here. 

223 The Court: Yes. 

The Witness: This is the abbatoir building in 

here. 

The Court: That says ‘‘Abbatoir’’ right there. Where 
would the fertilizer factory be? 
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The Witness: The fertilizer factory would be down here 
on this end. 

The Court: Does that include the plaintiff's claim? 

Mr. Wheatley, Jr.: Yes, Your Honor. The fertilizer fac¬ 
tory was at the south end of this property. 

The Court: All right. 

The Witness: And this road came right down here and 
come up this alley right through here, and the Auth Pro¬ 
vision Company, the Phillips Company, used to use this 
road to come out and get the offal, and so forth, that was 
killed in the abbatoir and bring it back down Southwest. 

The Court: How long were you out there, how many 
years? 

The Witness: I would say from 1918 to 1933 would be 
about 15 years. 

The Court: From 1918 to 1933? 

The Witness: Yes, sir. 

The Court.: All right. 

The Witness: And this alley went up through here and 
people would use it up to here to go get their fertilizer. 
There wasn’t no use going any farther, but I think there 
was on this side some stock pens, along on this side, 
224 but the alleyway ran right up in here and it stopped 
at the fertilizer factory, go up in there and turn 
around, load with fertilizer, and come on out. 

The Court: It was used the entire time you were there? 
The Witness: Yes, sir. 

By Mr. Wheatley, Jr.: 

Q. Where was your office with respect to this plant ? A. 
My office was in this northern part here. 

Q. You had access to all the buildings? A. Had access, 
see, I’d have to sometime seal this condemned tank on this, 

break and seal the condemned tank for the old stuff, see. 

• ••••••••• 

Mr. Wheatley, Jr.: • * # Did I understand you to say 
you still are employed by the Government? 

The Witness: Yes. 
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Mr. Wheatley, Jr.: In the Department of Agriculture? 
The Witness: Yes, still a meat inspector. 

• •••*••••• 

225 Thereupon—Stefan Noll was called as a witness 
by the plaintiff and, having been first duly sworn, was 

examined and testified as follows: 

*••••••••• 

Q. And what is your present occupation? A. I do build¬ 
ing for myself. 

Q. Were you ever employed at the place on Benning Road 
known as the Washington Abbatoir or for the Loeffler Com¬ 
pany or the Auth Company there? A. Yes, I work there 
1921 to 1928. 

Q. For whom did you work? A. Loeffler’s. 

Q. And at what place or location was that? A. It was in 
the front wdiere they were making the sausage and stuff 
like that. 

226 Q. And that was from 1921 to 1928? A. Correct. 
Q. Is that correct, sir? A. Correct. 

Q. What was your position there? A. Well, I worked 
on the meat bench and often I was doing the carpenter work 
and brickwork, whatever comes along. 

Q. Maintenance, carpenter work? A. Yes. 

Q. Did you know or have occasion to see a roadway or 
alleyway that ran alongside the east side of that property? 
A. Yes, that is right. 

Q. Tell His Honor where that road ran from and to. A. 
Well, a road comes in from Minnesota Avenue and then it 
goes on back there where they was having the livestock up, 
and trucks went up there and that is about all I know. 

Q. The road you are speaking of that came off Minne¬ 
sota Avenue, is that Benning Road you are speaking of? A. 
Yes, Benning Road. 

Q. That roadway goes directly back from Benning Road. 
Do they go back alongside to the fertilizer plant? A. Yes. 

Q. Now, His Honor has before him a plat for orientation 
purposes and I show this to you, Mr. Noll, did the road run 
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from Benning Road, at this area, to the fertilizer 

227 plant back here ? A. That is right. 

Q. Will you point out to His Honor on his plat 
where that was? A. This road here went on back to here, 
see, that is where they was having livestock in, that would 
go back here to the abbatoir. 

Q. How much further back did it go ? A. It went back a 
good ways here, the dressingroom was here, there is a dress- 
ingroom, I think that is as far as it went, sir. 

The Court: Where was the fertilizer factory? 

The Witness: In the back here. 

The Court: Did it go back to the fertilizer factory? 

The Witness: Yes. 

The Court: All right, thank you, sir. 

By Mr. Wheatley, Jr.: 

Q. Was that roadway, in use, Mr. Noll? A. Yes, it was 
always in use. 

Q. And by whom? A. Well, everyone who went in there. 
Q. Everyone who went in there? A. Yes, sir. 

Q. You mean wagons, Mr. Noll? A. Yes, wagons, trucks, 
anything went in there. 

228 Q. Wagons and trucks? A. Yes, whatever have 
to go up there that went in. 

• ••••••••• 

Thereupon—Arthur S. Cudmore was called as a witness 
by the plaintiff and, having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

Q. Your present employment? A. Well, we are winding 
up our business, I am still out trying to collect money on 
some of the bills owed to us. We sold our business on Sep¬ 
tember 30. 

Q. Who is “we”? A. That is Auth-Loeffler Company. 
Q. How long have you been employed by that corn- 

229 pany? A. Auth-Loeffler, well, we started operating 
in 1931. 



Q. 1931? A. That was Auth-Loeffler, yes, sir. 

Q. Did you ever have occasion to work or be employed at 
the plant at Benning Road? A. Out at Benning, yes, sir. 

Q. For whom did you work there? A. The Loeffier Pro¬ 
vision Company. 

Q. Over what period of time? A. Approximately eight 
years, from 1922 to 1930. 

Q. From 1922 to 1930? A. Around about eight years, ap¬ 
proximately eight years. 

Q. What was your position there? A. Office manager. 

Q. And where was your office actually located? A. Well, 
it was on the second floor of the main Loeffier plant. 

Q. Now, with respect to the property at Benning Road, 
would you tell His Honor just where the main Loeffier plant 
was? A. Well, of course, one time there we used to cut 
right across the railroad tracks; after the Benning Bridge 
was put there, we made that right turn and come on down 
the old Benning Road and turned left into the yards there 
and that is our office right by the steps, second floor. 
230 Q. And was th,at building adjoining the Union 
Stockyards property? A. Yes, it was adjoining to 
the Union Stockyards, yes, sir. 

Q. Do you remember where the office of the Union Stock- 
yards was, between Benning Road and the plant? A. The 
office was centrally located in front of the stockyard pens, 
the hog pens. 

Q. Was that between the Loeffier plant and Benning 
Road? A. That is right. 

Q. And the first building back of Benning Road, so far 
as the Loeffier plant was concerned, was the Loeffier office 
building? A. Yes, sir, and plant. 

Q. And can you progressively tell us what buildings went 
southerly from the office building? A. Went Southerly, 
Washington Abbatoir. 

Q. What was back of the Abbatoir? 
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A. Well, of course, they had their storage rooms, engine- 
room, fertilizer house, and of course further on hack were 
the pens. 

Q. Now, can you tell us, please, what was on the 

231 west side of the property? 

• •*•••••• • 

A. West side was a railroad. 

Q. What was on the east side of the property? A. Well, 
they had kind of a lane running up to the east side of the 
property. 

Q. And how far back did that go? A. Well, it would go 
up all the way to the fertilizer house and, of course, people 
coming in buy the fertilizer and that stuff. 

Q. Did that run from the Benning Road end to the fer¬ 
tilizer plant? A. That is right. 

Q. You say that was used? A. Yes, it was used. 

Q. How was it used? A. Well, they were used by prac¬ 
tically all the people that slaughtered cattle there, they 
would go there and get their offal products at that lane, and 
then, of course, it was used by anybody coming in there 
for fertilizer or running in there for manure, they would 
run the cattle up the lane there, of course, they would run 
the hogs up the lane, too. 

Q. Mr. Cudmore, I show you a plat plan which is similar 
to the one His Honor has before him, which has been 

232 used for orientation purposes only. Can you show 
to the Court on there the road you say ran from Ben¬ 
ning Road back to the fertilizer plant, is that the road, sir? 
A. Yes. 

Q. Now, His Honor has one on the bench. Will you show 
it to him on his copy? A. (The witness indicated as re¬ 
quested.) 

Q. Where was the fertilizer plant? A. The fertilizer is 
approximately hack in here, sir, come on up to the ahhatoir 
here, it was the last place hack, right back in here (indicat¬ 
ing). 
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Q. The office building you were located in, was where, 
Mr. Cudmore? A. Right here, this is the Loeffler plant. 

Q. What was in the building on the corner, the northeast 
corner there? A. Is this northeast, or here? 

Q. This building, Mr. Cudmore (indicating). A. That is 
part of our old, you know, the Loeffler sausage plant, and 
down here, of course, at one time they had to unload trucks 
from there and load them up. 

Q. How did they load and unload those trucks, what road¬ 
way did you use? A. Well, we could use two roads, we 
could use that road or come around and use that one (indi¬ 
cating). 

233 Q. Which road are you speaking of ? A. I say you 
could use this road here or you could use this paved 
road here, that is marked paved here, because later on the 
abbatoir used this and the platform, the trucks come on 
up there, the hogs and cattle, and so forth here (indicat¬ 
ing). 

The Court: What, if any, way was there to get from the 
western paved road to the alley that we are talking about, 
if there was a way? 

The Witness: Yes, you could cut—you see this little, 
well, whatever you want to call it, a little lane or something, 
see, when the hogs and all come off the trains, they would 
come on up and they would run around through here, and 
then, of course, they would go over to the cattle pens and so 
forth, hogs, these are the hog pens; then, of course, this 
place here at one time used to do a little loading of the 
Loeffler goods, say manufactured goods, and then come on 
out there. 

By Mr. Wheatley, Jr.: 

Q. Now, you have identified a roadway or passageway 
between the area marked paved road on the western side of 
the property and the alleyway marked on the eastern side, is 
that correct? A. Yes. 
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Q. Did that roadway or passageway run between those 
roads just north of the side of the Loeffler buildings? A. 
North side, that is right. 

234 Q. Between the Loeffler building and the stockyard 
office? A. Yes, you say—I would like to make my¬ 
self plain, you wouldn’t say it was an actual roadway, but 
I just say it was used by such, by loading here and unload¬ 
ing, and then, of course, the cattle and hogs and all coming 
around over the railroad. 

Q. Was there a door into this building from this road¬ 
way? A. We had a door into this building, if I remember 
correctly, I think it was maybe three or four doors and 
then, of course, later on it was closed. 

Q. Later on, that was used for your trucks? A. Yes, sir. 

Mr. Wheatley, Jr.: You may examine. 

Cross-Examination 
By Mr. Denit: 

Q. When you left that area in 1930, Mr. Cudmore, was 
the abbatoir still in operation? A. The abbatoir was op¬ 
erating, yes, sir. 

Q. By whom? A. That was the Gobel Company who 
bought the abbatoir and the Loeffler Company out, and also 
the Keane Company. 

Q. Do you know how long Gobel continued to operate? 
A. Gobel operated from 1928 to approximately 1933. 

235 Now, the exact date, I wouldn’t remember, but ap¬ 
proximately 1933, round about five years. 

Q. Was it approximately after the fire occurred that 
Gobel ceased to operate there? A. Well, I really couldn’t 
say, because I know there was some contention which came 
up about the slaughtering permit, or something, but I am 
not familiar with that. 

Q. You referred to a passageway on the north side of the 
Loeffler Building. Were there other passageways similar 
to that throughout the stockyards? A. You mean coming 
out from the Loeffler? 
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Q. Other passageways similar to that, where cattle were 
driven? A. I -would say farther up there were passages, 
but you know cattle had to be driven in along that roadway 
and then to the Abbatoir Company, that was one inlet for 
the cattle and, of course, the hogs went up the chute and 
then, of course, anything that was brought in by trucks, like 
going around to the engineroom, you could get in and out 
there and also in and out to the fertilizer. 

Q. As a matter of fact, there were passageways to all of 
the pens, were there not? A. Well, there w r ere gates to the 
pens, you could call them. 

Q. Well, weren’t there passageways off of this lane 
236 to the hog pens, the cattle pens, and the sheep pens? 

A. Well, yes, those gates were right off of the road¬ 
way there. 

Q. And were those passageways similar to the alleyway 
that you described on the east side of the property? A. 
Well, no, I -would say no, because you don’t do that, because 
you could take the—see, the pen gates, they had been all, 
say, more or less, three or four, you know, wooden gate af¬ 
fair, you could open up and let your cattle in or out, -where 
the other was more or less not an opening but there, they 
could go right in there as to loading fertilizer or do any¬ 
thing like that, but as to the cattle or anything like that 
going into the abbatoir, that would also be a gate where 
the cattle could go through. 

Q. Where was that gate located? A. Well, it would go 
right into what they call the knocking pens of the abbatoir 
company, that would be on the first floor of the abbatoir, 
that would be what they call the knocking pens where they 
go in and slaughter the cattle. 

Q. Do you know whether or not the stockyards continued 
to operate after Gobel ceased operation there as an abba¬ 
toir? A. Well, I couldn’t answer that because I was away 
from there. 

Mr. Denit: That is all. 
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By Mr. Wheatley, Jr.: 

237 Q. Mr. Cudmore, daring the time you were there, 
there were how many plants operating along that 

alleyway, was the Loeffler Company there? A. Well, the 
Loeffler Company was there and, of course, as I say, the 
abbatoir and the Keane Company, of course, and the 
Loeffler Company were the owners of the abbatoir on a 50-50 
stock proposition. 

Q. So that there was the Keane and Loeffler Companies 
and the abbatoir, and did Auth operate there, too? A. Well, 
Auth done their slaughtering there at one time. 

Q. Auth did the slaughtering? A. At one time, they were 
interested; later on, they weren’t. 

• ••••••••• 

238 Thereupon—Claiborne H. Manner was recalled as 
a witness by the plaintiff and, having been first duly 

sworn, was examined and testified further as follows: 

Direct Examination 

By Mr. Wheatley, Jr.: 

Q. You testified just a few minutes ago and were sworn 
at that time. You may be seated, please. You were asked, 
Mr. Mannar, with respect to Exhibit No. 13, as to the flag¬ 
stone paving on the east side of Parcel 168/50. What did 
you find, Mr. Mannar, with respect to the area alongside of 
the eastern line of that parcel southerly from where you 
have indicated the flagstone paving was; would you show 
His Honor, please? A. This is the top of the cut, this 
area was graded and the flagstone paving ended there, and 
then this was dirt around here and this is the flagstone pav¬ 
ing, and this flagstone paving is three or four feet higher 
than the surrounding territory. 

Q. And was the same thing true of the area back southerly 
from that flagstone paving? A. Yes, this has been graded. 
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The Court: Did the alley continue beyond that point in a 
southerly direction? 

239 The Witness: Well, at the time were there, the 
flagstone paving would end at the top of this cut. 

The Court: I see. 

The Witness: There was an indication, it looks as though 
it had gone through, but I couldn’t say that because this 
was dirt, it had been graded, three or four feet lower. 

The Court: Yes, sir. 

By Mr. Wheatley, Jr.: 

Q. But the area easterly of the flagstone paving had been 
graded lower than the flagstone paving? A. Yes, sir. 

Q. So the area shown on your chart as flagstone paving 
was a raised roadway over the- A. Surrounding ter¬ 

ritory. 

Q. That was true to the southerly end of that parcel? 
A. Yes, sir. 

Mr. Wheatley, Jr.: That is all. 

• •••••• 

Thereupon—John F. Kelle was called as a witness by the 
plaintiff and, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 

• •••••• 

240 Q. And where do you live ? A. 5002 Arkansas Avenue. 

Q. You are now” retired, is that correct? A. Yes, 
due to an illness I was forced to retire. 

Q. How long have you been retired, sir? A. Oh, about 
three years, four years. 

Q. Mr. Kelle, keep your voice up so His Honor can hear 
you. Did you ever have occasion to work in the vicinity of 
the Union Stockyards or Washington Abbatoir? A. I was 
employed by the Washington Abbatoir Company from 1907 
to 1910 as a bookkeeper. 

Q. That was 1907 ? A. ’07 to ’10. 
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Q. By the Washington Abbatoir Company? A. Wash¬ 
ington Abbatoir Company, yes, sir. 

Q. Where was your office located then? A. Well, now, 
this lane from the main road runs from north to south, 
doesn’t it? 

Q. Yes. A. There is a little bridge there, a little creek 
there. 

• •••••• 

A. A culvert, pass that, you pass the building, the 

241 abbatoir building and there is a separate building 
facing, a two-story building; the first floor was used as 

a dressing room for the men and the second floor was our 
office. 

Q. And that is where you were actually working? A. That 
is where I actually worked for those years. 

Q. Now, Mr. Kelle, coming from Benning Road down 
this roadway that you spoke of, that went along the east 
side of the abbatoir property, didn’t it? A. That is cor¬ 
rect, east side of the abbatoir. 

Q. Where was the stockyard office? A. The stockyard 
office, oh, I would say- 

Q. Was that up near the Benning Road? A. Yes, this 
was the office here (indicating). 

Q. Now, Mr. Kelle, you worked for the abbatoir? A. That 
is correct. 

Q. That was in 1907 ? A. To ’10, that is right. 

Q. Then you went to work for whom? A. Then I worked 
for Auth Provision Company? 

Q. How long did you work for Auth Provision Company l 
A. Oh, I think fourteen years. 

Q. Where was your office then? A. That was downtown. 
Q. Downtown? A. Yes, I didn’t come in contact with the 
place here. 

242 Q. Did you go back to the abbatoir property? 
A. No—yes, then, I became a manager for the Union 

Stockyards Company in 1924 and I was their manager until 
1937. 
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Q. From 1924 to 1937 for the Union Stockyards Com¬ 
pany? A. Yes. 

Q. Now, show* His Honor on the plat he has there, the 
area where the stockyards office was and where your office 
was. A. Your Honor, this is the stockyard there, this w T as 
the hog pen—-well, this here is our stockyard office, this was 
a hog pen, this is tlm hog—-we called it lane, and this was 
our pigpen and up here our cattle pens. 

Q. Where was the fertilizer plant? A. The fertilizer 
plant, this is the abbatoir, there was an entry in here, there 
was a fertilizer plant here. 

Q. Where was your office when you worked the first time ? 
A. Facing this road there, the office building. 

Q. Is that road the one you used going back and forth to 
work? A. Yes. 

Q. Now, wrhat other roads were used in connection with 
that property? A. What other roads? 

Q. Yes. A. Oh, you could go through here, this 
243 road here, this building wasn’t there at the time, that 
is the Loeffier plant, I think that was put up there 
in 1914 or 1915. At that time, there was a loading platform 
all the way across, before they built this plant here for 
Loeffier. Then, if you wanted to get into the abbatoir, there 
was several doors here, you had to go through the cold 
storage process to get into the other part. 

Q. What road did you use? A. They used this road 
(indicating). 

Q. Over what period of time ? A. All the time I was there. 

Q. What was it used by? A. Well, for the men to go to 
work, and there was a lot of fertilizer sold at that time, 
farmers came there with their trucks, with their teams, and 
on hog killing days there was quite a procession there of 
colored people buying chitlins and stuff of that type, came 
up there with baby carriages even, sometimes twenty 
or thirty on hog killing days. That road was used con¬ 
tinuously. 
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The Court: You are familiar with it from 1907 to 1910, 
and 1924 to 1937? 

The Witness: That is correct, Your Honor. 

By Mr. Wheatley, Jr.: 

Q. You had occasion to go back there between 1910 and 

1924, did you not? A. No, I did not. 

244 Q. You did not, all right. Your witness, Mr. Denit. 

Cross-examination 
By Mr. Denit: 

Q. Mr. Kelle, do you know when the abbatoir ceased to 
operate ? A. When did they have this fire, I think it must 
have been around 1933 or 1934,1 am not quite sure now. 

Q. After the abbatoir ceased to operate, did the Union 
Stockyards continue to operate? A. We continued because 
we were under the impression that the Gobel people would 
get their permit to rebuild; then, when they did not get the 
permit, of course, there was no use for us continuing the 
yards. 

Q. After the abbatoir ceased operation and while the 
stockyard was being operated, who used this lane? A. No¬ 
body used the lane, only for us, we kept on buying little stuff 
there, like hogs and so forth, and we used the lane up to 
this culvert. There was a kind of loading or unloading plat¬ 
form there for the farmers to unload their hogs or calves, 
whatever it was. 

Q. So, then, it would be fair to say the only people who 
used the lane were people doing business with the stockyard? 

A. At that time, yes, because nobody else had any 

245 occasion to go up there. 

The Court: That is between 1933 and 1937, is that 
what you are talking about ? 

The Witness: Yes, I think it was 1933, Your Honor, when 
they had this fire, I am not quite sure. 

The Court: As the Court understands, the abbatoir prop¬ 
erty and the fertilizer property used this lane up until the 
time of the fire? 
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The Witness: That is correct. 

The Court: After that, it was only used in connection with 
the stockyards, is that right? 

The Witness: Yes, Your Honor, but we didn’t have any 
occasion to go all the way up there, we stopped buying cat¬ 
tle, we only bought small stuff, that is hogs and calves, 
and where this culvert is to the east—I mean to the east of 
it, there is a loading platform there, the farmers back their 
trucks against the platform and unloaded the stuff, and we 
drove it back into the hog pens. There was no occasion to 
go all the way up the lane; way up the lane, w r ere nothing 
but cattle pens. 

The Court: I see, all right. 

By Mr. Denit: 

Q. As far as you know, was the upper portion of the lane 
used by anybody after the abbatoir ceased operating? 
A. Not during my time. See, I was there until 1937, what 
went on after that, I don’t know. 

246 Q. Now, between 1924 and 1937, while you were work¬ 
ing for the Union Stockyard Company, was that lane 
required to be cleaned from time to time? A. Our men, 
they swept up once in a while, put the hose over it, yes, 
that was up to us to keep it clean. 

Q. That was done by the stockyard men ? A. By the stock- 
yard company help, yes. 

Q. Under your direction? A. Yes, they had orders, I 
would say once a month, to put the hose over it and sweep 
it up. 

Mr. Denit: That is all. 

Redirect Examination 

By Mr. Wheatley, Jr.: 

Q. Were you out there at the time of the fire? A. When 
the fire was ? 

Q. Yes. A. I was there, yes, I was even there that night, 
they called me up. 
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Q. The date of the fire was June 7, 1934, wasn’t it, the 
$125,000 fire loss? A. I can’t recall just when it was. 

Q. You can’t recall the date. That is the fire you were 
speaking of when there was a $125,000 damage? A. I don’t 
know the damage, but that is the fire, the last they had out 
there, it was owned by the Gobel people, that is 

247 correct. 

Q. Owned by Gobel and they stopped the operation. 
Now, after that time, they used the road to go up and take 
the equipment out? A. That was after my time, that stuff 
was sold after I left there in 1937. 

Q. You remember when the McCoy Circus came out there, 
when the circus was stranded? A. Yes. 

Q. The road was used then, wasn’t it? A. It has been 
quite a few years ago, I can’t recall that. 

Q. That is right- A. But that was quite a few years 

ago, but they certainly didn’t go over that lane. 

Q. Didn’t go over the lane? A. No, they must have come 
that Anacostia Road. 

Q. I see. Well, now, what was the road from Anacostia 
Road, Mr. Kelle, where was the road from Anacostia Road, 
how did that come down? A. There was no road there, they 
just broke down the fence, gave them permission to break 
down the fence and unload the circus there. 

Q. The condition you spoke of, the use of the road, was 
the period you were there, 1907 to 1910, and then from 

248 1924, was it? A. To 1937, that is right. 

• «••••• 

Thereupon—Louis R. Kengla was called as a witness by 
the plaintiff and, having been first duly sworn, was exam¬ 
ined and testified as follows: 

Direct Examination 

• •••••• 

Q. And your address? A. 5607 Ridgefield Road, Be- 
thesda, Maryland. 

• •••••• 
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Q. What is your occupation? A. I am a manufacturers’ 
agent. 

Q. Where is your office address? A. 118 Q Street. 
Northeast. 

249 Q. Were you employed at any time by either the 
Union Stockyards or the Gobel Company? A. By 

both. 

Q. By both? A. Yes. 

Q. And in connection with the property adjacent to Ben- 
ning Road and the railroad tracks? A. Yes. 

Q. What period of time was that? A. I started there in 
May, 1937, until the yards were closed by the Government. 

Q. How long did that continue? A. About three and one- 
half years. 

Q. And by whom were you employed? A. I was employed 
by the Union Stockyard Company and the Adolf Gobel 
Company of New York. 

Q. You followed, in time, Mr. Kelle’s employment? A. 
That is correct. 

Q. Now, you said that you stayed for three and one-half 
years until the Govemmest did something, was was it? 
A. Discontinued the operation there of the buying of live¬ 
stock. 

The Court: And between what years were you there, sir? 
The Witness: 1937 to 1940. 

By Mr. Wheatley, Jr.: 

250 Q. Now, Mr. Kengla, do you recall the roadway 
that went along the east side of the Gobel property 

or the abbatoir property, from Benning Road ? A. The east 
side would be the long roadw’ay that ran way up to the back 
pens, holding pens? 

Q. That is correct, sir. Do you recall that roadway? 
A. Oh, yes. 

Q. Would you describe to His Honor what that road was, 
how long, where it ran from and to? A. Well, it ran from 
the overpass there. 
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Q. Overpass, you mean the Benning Viaduct? A. Ben¬ 
ning Viaduct. 

Q. At Benning Road? A. Yes, at Benning Road up to 
the back holding pens, which was approximately three or 
four hundred feet, I wouldn’t know exactly, and it was made 
of cobblestones. 

Q. Did it run back to the fertilizer plant? A. That is 
right. 

Q. You know w'here it was? A. I knew where it was, it 
was never in operation during my time, though, see. 

Q. What use of the road was made that you know of, 
during the period of time that you were there? A. Well, 
the Gobel Company had a man come in once a week to run 
the motors to keep them in condition, in the old plant, 
251 and in addition to that, Tim McCoy’s circus went 
broke here in Washington during that period and we 
used the holding pens by a court order for the animals and 
the roadway was used for ten days during that period to 
move the animals, feed, and anything else we had to get up 
to take care of them by. During my period there, the road¬ 
way had no main use, nothing else was hardly used around 
there. 

Q. Was there any use in connection with removal of 
equipment from the Gobel establishment? A. Yes, the Go¬ 
bel Company asked me to sell out all the metal, pipe, fixtures 
and everything, from the plant and I sold it to the Smith 
Company next door there across the railroad track, and 
they used their trucks to back in over those roads and re¬ 
move all the pipes and whatever they bought. 

Q. That was all taken over this roadway you are speak¬ 
ing of? A. Well, no, not all taken over, there was a road 
on the north side which connected that east road what we 
are speaking of, and they would back the truck into that 
particular doorway there and let most of the equipment 
down through the elevator shaft. 

Q. But the roadway that we spoke of that ran from Ben¬ 
ning Road along the entire east side of the property was 


used in connection with removal of equipment from the 
Gobel plant, is that correct? A. Very little, most of 

252 it came out that other door; yes, they did use it, 
however. 

Q. And the roadway was used by this man you said came 
once a week for taking care of the machinery, is that 
correct? A. Correct. 

Q. Now, have you described or mentioned this agreement 
with the Government relative to continued operation of the 
plant? What was your connection with that matter, Mr. 
Kengla? A. Well, I was there as manager of the yards, 
which included continuous operation with the contract they 
had with Gobel Company. 

Q. What was that contract ? A. It was to keep the buying 
and selling of live stock active so the Government wouldn’t 
take the permit away from us. 

Q. And was the plant reopened? A. The plant was never 
reopened. 

Q. And to whom was it sold ? A. When was it sold? 

Q. To whom, is that the plant that was sold to Mr. Cogito ? 
A. I assume, I wasn’t active in the sale of the plant, 

253 just the interior of the plant, the fixtures, I sold that 
out, I had nothing to do with the selling of the plant. 

Q. Your connection with the plant continued up until the 
middle of 1940, is that correct? 

A. That is roughly right. 

• •••••• 

Thereupon—Robert Borrowman was called as a witness 
by the plaintiff and, having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

• •••••• 

Q. Where do you live? A. 1124 South Thomas Street, 
Arlington, Virginia. 
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Q. Where is your office? A. 412 Woodward Building, 
Washington. 

Q. What is your business ? A. Insurance. 

254 Q. Have you had occasion to be on the premises 
known as the Union Stockyards or the Washington 

Abbatoir of the Gobel plant, at any time, during the business 
of those places? A. Somewhere, I don’t remember the ex¬ 
act year, 1931 or 1932, about a year, a year and a half after 
I came to Washington, trying to sell them insurance. 

Q. Who was that you tried to sell insurance to ? A. The 
Gobel Company, I don’t remember the man’s name. 

Q. And did you sell them insurance? A. No, sir. 

Q. Did you have occasion to go back there at all? A. I 
made three trips, as far as I can recall. 

Q. And over what period of time was that? A. About 
a year. 

Q. Did you later have occasion to go back to the same 
property ? A. I was back about 1945. 

Q. And what was your purpose then ? A. To make a sur¬ 
vey to write insurance for the present owners. 

Q. For the present owners? A. Yes, sir. 

Q. And that is Mr. Cogito? A. Yes, sir. 

Q. Now, the property that you saw in, I think you 

255 said 1931, is that right ? A. I don’t remember whether 
it was in 1931 or 1932, but back there some time. 

Q. -Is the same property on which you later wrote 

insurance for Mr. Cogito? A. Some of the buildings were 
not there that were originally there. 

Q. What changes were there? A. There was a space in 
there between the new T buildings and what I remember of 
the old place, where the office was. 

Q. Where are you speaking of, what buildings are down 
that were there then? A. I think there -was a building 
between what is now the lumber yard and where Mr. Cogito 
has his warehouse? 

0. There is a vacant space there now? A. Yes. 

Q. What was there before? A. As I recall, the office of 
the stockyards was right in that section. 



Q. Now, with respect to roadways, Mr. Borrowman, do 
you recall any passageways, alleys, roadways on the east 
side of the property? A. There is one along, let’s see, the 
east side is Minnesota Avenue? 

Q. That is right, sir. A. Yes, sir, as I recall, I 

256 drove down there to get to the office. 

Q. And from what did you come into that road? 
A. Across the old bridge there over the railroad tracks. 

Q. The Benning Viaduct? A. Yes, made a sharp turn 
around and came back in there. 

Q. Off of Benning Road? A. Off of Benning Road and 
turned back along the viaduct to get back into the office, 
then you made another left turn and came back alongside 
the place. 

Q. You came straight back alongside Benning Road to 
the property, is that correct? A. Yes. 

Q. That was the condition in 1931, when you were there? 
A. That is my recollection that was the condition as I was 
out there. 

Q. Were you familiar with the roadway alongside the 
east side of the plant now? A. Been there frequently in 
the last three years. 

Q. Is that the same roadway now as the one you spoke 
of? A. I would say yes. 

Q. Mr. Borrowman, I show you a plan that has been 
identified for orientation purposes in this case, His Honor 
has one on the bench, with Benning road running from this 
area and the roadway I have been speaking of run- 

257 ning along this direction. Is that the roadway you 
speak of? A. That is my recollection, yes, sir. 

Q. Would you show that to His Honor on the plan he 
has before him, please? A. As I recall it, it curves down 
along here and comes back in here and the office was right 
in here. There was a yard and little building in here, and 
the office was right up in this section here, as best as I can 
recall it. How far back this road goes, I don’t know, 
because I only come as far as the office. 
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258 Thereupon—George P. Smith was called as a wit¬ 
ness by the plaintiff and, having been first duly 

sworn, was examined and testified as follows: 

• •••••• 

259 Q. And how are you employed, sir? A. District 
Water Division. 

Q. And how long have you been so employed? A. Twenty- 
six years next month. 

Q. In your office, do you have the records in connection 
with the water connections to sewers, fire hydrants, and so 
forth? A. We have a record of water connections, yes sir. 
Q. Water connections? A. Yes, sir. 

Q. Do you have a record in your office of the connection 
of the fire hydrant on the east side of the old abbatoir prop¬ 
erty from Minnesota Avenue showing its connection or its 

disconnection? A. Yes, sir, I will answer it this way- 

Q. What do your records show, sir? A. I have a record 
where original connection was made to the stockyard 
November 6,1911. 

Q. In 1911? A. Yes, sir. 

Q. When was that discontinued? A. That was discon¬ 
tinued 11/23/45. 

Q. And that was a connection where, Mr. Smith? A. 
Across Minnesota Avenue. 

260 Q. Into the stockyard’s property? A. Presum¬ 
ably, yes. 

Q. And it was discontinued by whose order. A. It was 
discontinued due to construction conditions at the time we 
were laying main on the west side of Minnesota Avenue. 

Q. And was a request received from anyone in connec¬ 
tion with the property ownership for the discontinuance 
of that water connection? A. No, sir. 

Q. Did your record show where the connection was made, 
Mr. Smith? A. Yes, sir, this was the old connection right 
here, this 6-inch, and when we were coming down this side, 


170 


we intended to hook it up here and we looked for it and 
couldn’t find it. I presume that this large sewer must 
have in some way broke it, or it wasn’t there, but 

261 we had intended to hook it here to the new main, 
but due to the fact we couldn’t locate it, we had to 

come back and close it on this side. 

Q. Mr. Smith, on which side of Minnesota Avenue was 
that connection ? A. On the east side. 

Q. On the east or west side of Minnesota Avenue ? A. The 
connection was on the east side. 

Q. And did the connection run under or through to the 
west side? A. Yes, sir. 

Q. To the west side of Minnesota Avenue? A. Correct, 
sir. 

Q. Where did it end, so far as the District records are 
concerned? A. I would say at the old building line. 

Q. Of what property? A. The west side of Minnesota 
Avenue at that location. 

Q. Of the Union Stockyard location? A. Yes, sir. 

Q. You say that installation was in 1911 and discontinued 
in 1945? A. Yes, sir. 

• •••••• 

262 Thereupon— Joseph Quigley was called as a wit¬ 
ness by the plaintiff and, having been first duly 

sworn, was examined and testified as follows: 

• •••••• 

Q. And you are employed in the office of the Water 
Department of the District of Columbia? A. That is right. 

Q. - And how long have you been employed, sir? A. Twenty- 
eight years. 

Q. Are you familiar with the connections to the fire 
hydrants and water hydrants in the District of Columbia? 
A. In a way, yes. 

• •••••• 
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263 Q. How close to the private property do your rec¬ 
ords indicate there w~ere fire hydrants? A. Our rec¬ 
ords show the fire hydrant to the building line. 

Q. Now, are you familiar, Mr. Quigley, with the roadway 
that ran from Benning Road down alongside of the east 
side of the old abbatoir property, you know where the road 
is ? A. I think there was an alleyway there. 

Q. Yes, an alleyway, you remember that alleyway. 
254 How far down that alleyway have you been? A. I 
don’t remember being in there. 

Q. What do you know, yourself, of that alley? 

• •••••• 

The Witness: There is only an entrance there, as I 
remember it. 

Q. Where is the entrance? A. Off of Benning Road. 

Q. How far back have you been on that alley? A. Only 
on Benning Road, I haven’t been in the alley. 

Q. Yes, sir. Over what period of time have you known 
that ? A. Oh, I would say twenty years. 

• •••••• 

Thereupon —Harry R. Howser was called as a wit- 
265 ness by the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

Q. And you are employed in the District Government, are 
you not? A. Yes, sir. 

Q. In the Office of the Engineer Commissioner and the 
Division of Bridges? A. I am the Engineer of Bridges. 

Q. Mr. Howser, did you prepare the plans in connection 
with the Benning Viaduct? A. No, I did not. 
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Q. May I see what you have? You were subpoenaed to 
bring certain records? A. Yes, sir, this is the one that you 
wanted. You mentioned the facts about preparing the 
plans, I put up the bridges; I constructed it. 

Q. You put the bridge up? A. Yes, sir, construction 
engineer. 

266 Q. You have produced, under subpoena, a sketch. 
How do you identify that sketch, Mr. Howser? 

A. That is known as Drawing 203/26, that is sheet 26 of 
Bridge No. 203. 

Q. What is that bridge? A. Benning Viaduct, the first 
part constructed in 1918 and 1919. 

Q. And this sketch that you have here in your hands 
was prepared under what date ? A. This is dated on March 
4, 1920. 

Q. Is that the record of your office? A. Yes, sir, that 
is the record of our office. 

Q. Of the Engineer of Bridges of the District of Colum¬ 
bia? A. That is correct. 

Q. Mr. Howser, I call your attention particularly to the 
part thereon shown as a road, west side road to stockyards. 
Does that appear on your survey sheet, what do you call 
this sheet, Mr. Howser. A. This is just a location plan. 

Q. Does that road indication appear on the location plan? 
A. It appears here, that is all. 

Q. And that is part of the records of your office ? A. That 
is part of the records, yes. 

267 Mr. Wheatley, Jr.: We offer in evidence the exhibit, 
if Your Honor please. 

Mr. Denit: May I see it? 

The Deputy Court Clerk: Is that the same as Exhibit 
No. 16? 

Mr. Wheatley, Jr.: Yes, it is Exhibit 16. We offer this 
in evidence, Your Honor please, and I think we have offered 
before, a photostat which was admitted only for identifica¬ 
tion, No. 16 for Identification. We offer the original. 

The Court: All right. 
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Mr. Wheatley, Jr.: If there is no objection, Mr. Denit, 
may be substitute the photostat for the original tracing 
which the witness has given! 

Mr. Denit: Yes, sir. 

The Witness: I have a copy here that was only made last 
Friday especially for you, if you would rather accept that. 
It is not a photostat, but it is a print. 

Mr. Wheatley, Jr.: May we substitute the copy and call 
it 16-A! This is a copy of the official records of your 
office? 

The Witness: Yes, sir, copy of this right here. 

The Deputy Court Clerk: Do you want to substitute this 
for 16? 

Mr. Wheatley, Jr.: No, I guess you had better mark it 
16-A as an exhibit. 

268 (Tracing for Benning Viaduct, 203/26, was marked 
Plaintiff’s Exhibit No. 16-A and received in evidence.) 

• •••••• 

Q. Will you show to His Honor the outlines of the bridge 
as shown on that plan, Mr. Howser? A. The bridge starts 
right here at the intersection of Minnesota Avenue and 
Benning Road. It comes up on the right, here, 4r-V2% per¬ 
cent, and then enters the steel structure, crosses over to 
the abutment and then down the ramp, a total of 1440 feet. 
• •••••• 

Q. Where is the road line, street level of Benning Road 
on that diagram, the street level of Benning Road along¬ 
side the bridge? A. Oh, you mean the low level road. Your 
Honor, we have two low level roadways, one here is marked 
low level, and one here, so machines can go up and turn 
under and come this way, and you have the same thing on 
each side, to form access to properties on each side. 

• •••••• 

269 Q. You have indicated on your chart, “West Side 
Road to Keane’s,” where is that? A. That is right 

here (indicating). 
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Q. Is that alongside the right of way of the railroad? 
A. According to this map, it is. 

Q. The next roadway easterly of that, according to your 
map, is what? A. It is the entrance to the west side of the 
road to the stockyards. 

• •••••• 

270 Thereupon— Jesse J. Kimball was called as a wit¬ 
ness on behalf of the plaintiff and, having been first 

duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Weatley, Jr.: 

Q. What is your name, sir? A. Jesse J. Kimball. 

Q. And your occupation? A. Chief Building Inspector. 

• * • • • «r • 

Q. How long have you been employed in the District? A. 
Nineteen years and tw r o months. 

Q. Did you produce certain records subpoenaed from the 
Building Inspector’s Office? A. I did. 

271 Q. Do you have with you the permits in connection 
with the property owned by Adolf Gobel, which were 

filed in 1936? A. Yes, sir. 

• •••••• 

Q. * • # Do you have the plot plan here ? A. Here is the 
official plot plan. 

Q. Mr. Kimball, the enlargement of this plan which His 
Honor has on his desk, is what we want out, will you get 
that out of these papers ? A. Yes, sir. 

Q. Mr. Kimball, you have produced a plot plan in con¬ 
nection with what plant; that is a plot plan on file in your 
office ? A. With the old Gobel plant, the abbatoir. 

Q. And the building permit was issued in August, in 1936, 
I think, isn’t that right, sir? A. August or April, install 
concrete footings, is that the one you have referred to? 
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Q. That is right. A. That was issued, it looks like 
1/1/36. 

• •••••• 

272 Mr. Wheatley, Jr.: Your Honor please, this is the 
original from which the plot plan which has been 

Exhibit No. B attached to the complaint, I believe that it is 
Exhibit No. 3, sir, we offer the record of the Building 
Inspector’s Office in evidence, if the Court please. 

Mr. Denit: For what purpose is it offered? 

Mr. Wheatley, Jr.: To show it is a record on file in the 
Building Inspector’s Office in 1936 for the improved plant 
at this particular location, the Gobel plant, showing the 
roadway, the line of the buildings. 

Mr. Denit: Do I understand this is simply the Building 
Inspector’s Office record of the very same thing that is 
attached to the complaint as Exhibit B? 

Mr. Wheatley, Jr.: That is correct. 

Mr. Denit: We don’t see any point in having two papers, 

identical, offered in evidence, but if counsel offers them- 

Mr. Wheatley, Jr.: We do, for this reason, sir: Your 
Honor, the evidence was received before only for orienta¬ 
tion purposes, and we would like to have the record show 
it is offered in evidence now. 

Mr. Denit: Well, which are you offering, this or the other 
paper? 

Mr. Wheatley, Jr.: I am offering the original that is on 
file in the Building Inspector’s Office and, if the Court will 
allow, we will respectfully suggest that counsel would 

273 allow a copy of that to be substituted so the Build¬ 
ing Inspector can take it back with him, but we will 

offer the Building Inspector’s record. 

Mr. Denit: Mr. Kimball, was this made by your office? 
The Witness: No, sir, it was approved by the office. 

Mr. Denit: Prepared by somebody else? 

The Witness: Prepared by the architect and submitted to 
the office, on which the permit was issued. 
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Mr. Denit: It only purports to be and is an architect’s 
drawing of the area? 

The Witness: Yes, sir. 

Mr. Denit: It doesn’t purport to accurately show meas¬ 
urements of any kind? 

The Witness: It is supposed to show the location of the 
buildings, all on this plot of ground. 

Mr. Denit: Was this as to existing buildings or proposed 
buildings ? 

The Witness: I assume, sir, this was existing buildings. 
Mr. Denit: No objection. 

Mr. Wheatley, Jr.: Mr. Denit said he had no objection, 
Your Honor please, so we offer it in evidence. 

The Court: All right. 

Mr. Wheatley, Jr.: Will you give me a number? 

The Deputy Court Clerk: No. 24. 

274 (Plot plan of area submitted by Building Inspector, 
was marked Plaintiff’s Exhibit No. 24 and received 
in evidence.) 

• •••••• 

275-276 Thereupon— Bernard 0. Smyth was called as a 
witness by the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 

277 Direct Examination 

• •••••• 

Q. And you are employed in the Building Inspector’s 
Office, District of Columbia, are you not? A. Correct. 

Q. How long have you been employed there? A. About 
14 years. 

Q. And have you had occasion during that time to inspect 
the property at the Gobel plant near Benning Road? A. 
According to the records, yes. 

Q. When was that, sir? A. That was in 1937. 

Q. And the date and time? A. The permit was issued on, 
I think it was April 27, 1937, that was the date of issue of 
the permit. 
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Q. What did you have to do with that permit, sir? A. The 
only thing I had to do with it was to inspect any work 
that was contemplated there, apparently there was no work 
done and the permit was eventually cancelled. 

Q. Did you go out to the plant and inspect.the property? 
A. I must have done so. 

278 Q. And w T hat did you do when you went there? 
A. Just inspected the plant to see if there was any 

work in progress, which apparently there had not been, 
I have no actual recollection of having been there. 

• •••••• 

A. Yes, I know the approximate location. 

Q. You know the property. Have you been on the prop¬ 
erty before, that you recall? A. Not that I recall, but I 
must have been at that time, but that vras so long ago I 
don’t recollect it. 

279 Cross-examination 

By Mr. Denit: 

Q. Does the record you have, show the date of cancella¬ 
tion? A. Well, the date of cancellation is shown as January 
8, 1937. That is obviously a mistake, it should have been 
1938, because six months has got to elapse from date of 
issue before cancellation; that was the turn of the year, 
so probably the 1937 was put down instead of 1938, by 
error. 

Q. Was it by lapse of time? A. By lapse of time, after 
a period of six months. 

• •••••• 

281 Thereupon— Kenneth G. Feraald was recalled as 

a witness by the plaintiff and, having been previ¬ 
ously duly sworn, was examined and testified further as 
follows: 
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Direct Examination 

By Mr. Wheatley, Jr.: 

Q. Mr. Fernald, you were on the stand this morning and 
had the old map, Y-65 ? A. Yes, sir. 

Q. Is this the copy of that map which you have prepared? 
A. It is a copy of a portion of it. 

Mr. Wheatley, Jr.: Your Honor, please, may we have this 
marked as an exhibit in lieu of that Y-65 which was offered 
in evidence this morning? 

The Court: All right. 

282 (Photostat of Map Y-65 was marked Plaintiff’s 
Exhibit No. 25 and received in evidence.) 

By Mr. Wheatley, Jr.: 

Q. Mr. Fernald, you were also asked on examination this 
morning about another map in your office, showing the 
alleyways through the Union Stockyard properties. A. Yes, 
sir. 

Q. Did you find such a map? A. Yes, sir. 

Q. Do you have it in your hand? A. Yes, sir. 

Q. What is this, Mr. Fernald? A. It is Map Z-51. 

Q. That is a record of the Surveyor’s Office? A. Yes, sir. 
Q. Under what date is that map? A. It was March 11, 
I think it was, 1906. It was March 11,1906. 

Q. Does that show the area which is now known as Parcel 
168/50? A. Yes, sir. 

Q. And surrounding areas? A. Yes, sir. 

Mr. Wheatley, Jr.: We offer that in evidence, if your 
Honor please. 

283 Mr. Denit: No objection. 

• •••••• 

(Map Z-51, Surveyor’s Office, was marked Plaintiff’s 
Exhibit No. 26 and received in evidence.) 

Q. Will you show His Honor, please, the area under 
which Parcel 168/50 is embraced at the present time, with 
the alleyways? A. It is this portion down here (indicating). 
The Court: How far down does if run, sir? 
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Mr. Wheatley, Jr.: It includes all of the plaintiff’s prop¬ 
erty, Your Honor. 

The Court: All claimed by the plaintiff. 

Mr. Wheatley, Jr.: And goes beyond it. 

The Court: And that is 1906 and has been an official 
record ever since that time ? 

The Witness: Yes, sir. 

The Court: That is all I want to know. 

By Mr. Wheatley, Jr.: 

Q. Mr. Fernald, in addition to that, does that show a 
cross-alley, will you show to His Honor where the B. & 0. 
Railroad is shown on that map? A. This is it, right here. 

Q. Where is Benning Road? A. Benning Road,. 
274 in here. 

Q. Is there a road or alley that is immediately 
east of the Baltimore & Ohio Railroad? A. Yes, sir. 

Q. Where is that and how is it marked? A. Twenty-five 
foot alley. 

Q. Is there another alley further east of that? A. Yes. 

Q. And that runs completely, what length? A. Runs, I 
don’t know exactly how far it is. 

Q. The actual length, at least, of Parcel 168/50? A. I 
would think so, yes. 

Q. Is there a connecting alley running from the first men¬ 
tioned alley to the alley further east of the Baltimore & 
Ohio Railroad? A. Yes, sir, several of them. 

Q. Several of them, thank you, sir. Where did you place 
the present location of the culvert, the culvert that is on 
the alley alongside the east part of the abbatoir property? 
A. Well, that is in here. 

• •••••• 

Mr. Wheatley, Jr.: Mr. Fernald, do you have a 
copy of that map? 

• • #•••• 
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Mr. Denit: We have one here, if you want to identify it. 
By Mr. Wheatley, Jr.: 

Q. Mr. Fernald, the map you have, does not show the 
present buildings on it, does it? A. Not that I know of, 
no sir. 

Q. No buildings are shown? A. No, I don’t know w T hether 
these are buildings or closures. 

Mr. Wheatley, Jr.: If Your Honor please, the copy which 
Mr. Denit has, appears to be a copy of the one which Mr. 
Fernald has just spoken of, with the exception of some 
figures. 

286 Was this Map Z-51? 

The Witness: That is right. 

Mr. Wheatley, Jr.: And we have no objection to this 
being used in lieu of the one Mr. Fernald produced. 

The Court: All right. 

(Copy substituted for original of plaintiff’s Exhibit 
No. 26.) 

• •••••• 

Thereupon— George F. Jordan, called as a witness in be¬ 
half of the plaintiff, being first duly sworn, was examined 
and testified as follows: 

Direct Examination 

• •••••• 

Q. Where are you employed? A. In the United States 
Coast and Geodetic Survey. 

Q. In what position there? A. I am a cartog- 

287 rapher. 

Q. Explain to us what that is. A. A cartographer 
is a man that makes maps. 

Q. And your official duties are in connection with maps 
of Coast and Geodetic? A. My official duties are in con¬ 
nection with making maps. 
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Q. Mr. Jordan, I show you an exhibit which has been 
marked in this case as Exhibit No. 14-A. That was pro¬ 
duced from records of your office, was it not, sir? A. That 
is correct. 

Q. Would you look at that, please, and tell me if you can 
identify the area of Benning Road, N. E., Washington, 
D. C., and the Baltimore & Ohio Railroad tracks? A. Yes, 
sir. 

Q. And calling attention particularly to the area south 
of Benning Road and east of the Baltimore & Ohio Rail¬ 
road tracks, would you show to His Honor the record of 
your office as shown thereon with respect to the topograph¬ 
ical layout of the area thereon? A. Well, this is Benning 
Road, the Baltimore & Ohio Railroad tracks, this is Union 
Stockyard, I assume these to be cattle pens here. I would 
say there is a roadway here and a roadway here, there are 
other minor roads in that area also. 

The Court: Now, is this a road here, too? 

A. That, I wouldn’t want to say sir, this is a rail- 
288 road here, that cou^d be a road or it could be a 
fence line in that area. 

The Court: Is this an alley in here? 

The Witness: I would say that is an alley, yes, sir. 

The Court: And this is an alley here ? 

The Witness: Yes, sir. 

The Court: What is this, across here? 

The Witness: That is a culvert, I presume it to be a 
closed culvert, it is open here and open here. 

The Court: I remember now. Thank you, sir. 

By Mr. Wheatley, Jr.: 

Q. That is a record of your office as of what date? A. Well, 
this was published in 1895, I believe the date is on here, 
but the original survey is on file in our office, made in this 
particular area between 1887 and 1891. 

Q. And is that a public record? A. It is. 
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Q. And maintained, kept by Act of Congress? A. Oh, yes, 
definitely. 

Mr. Wheatley, Jr.: Thank you, sir. 

Cross-examination 
By Mr. Denit: 

Q. Made between 1888 and ’91? A. I believe the survey 
was completed in 1891. 

• •••••• 

289 Mr. WTieatley, Jr.: Your honor please, that is the 
plaintiff’s case. 

Mr. Denit: Mr. Kogod, will you take the stand, please? 

Thereupon— Fred S. Kogod, the defendant, called as a 
witness in his own behalf, being first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Denit: 

Q. Your full name is Fred S. Kogod? A. That is right, 
K-o-g-o-d, Fred, S. is the initial. 

Q. And Celia Kogod is your wife? A. That is correct. 
Q. What business are you engaged in, Mr. Kogod? 
A. Well, I am in the mercantile business, selling fixtures, 
and amusement business, operating some theaters in the 
City of Washington. 

Q. How long have you lived in Washington? A. Since 
1914. 

Q. How long have you been engaged in business here? 
A. Since 1919. 

290 Q. Deferring to the property involved in this case, 
did you acquire, through the Eastern Development 

Corporation, a tract of land from the Union Stockyards 
Company? A. Yes, sir. 

Q. And that property was acquired in 1941? A. I con¬ 
tracted in 1940 and got title to it in 1941. 
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Q. Prior to entering into a contract to purchase the 
property, did you examine it? A. Yes, sir. 

Q. Did you cause a survey to be made of it? A. I had 
the title company order a survey for me before I taken 
title to it. • 

Q. I show you what purports to be a survey, dated May 
22,1941, and ask if that is the survey you obtained ? A. Yes, 
sir. 

• •••••• 

291 (Survey of property, dated May 22, 1941, was 
marked defendant’s Exhibit No. 1 and received in 

evidence.) 

Q. Now, will you take this survey, please, sir, which has 
been marked defendant’s Exhibit No. 1, and indicate to 
His Honor the lines of your property and the lines of prop¬ 
erty adjoining it? A. Yes, this is Benning Road right in 
here and this is Minnesota Avenue, and there is an alley 
right in the back of this property which is adjoining my 
land, and my property begins over here to here, and that 
is the extreme end of Minnesota Avenue. I have, since 
then, given the District a piece of this corner and enabled 
them to curve in, this corner here has been dedicated to 
the District of Columbia, so it isu’t quite as deep as this, 
but it is 14 feet less than this corner here. I gave the Dis¬ 
trict 14 feet so they could make a turn at the viaduct. It 
comes off here to this land over here, and it comes over 
this way which is 81 feet and 64 points, you know, less 
than 82 feet, comes this way 37 feet 42. It turns this wav 

t * 

31.11 and comes this way 38.36, and turns again over here 
at an angle of north 76, 13 feet of it, 57 feet and comes 
back this way 65 feet, goes clear across this land 359 feet 
and 90 points, this way, and 152 feet this way, over here; 
and this is the property that belongs to Mr. Cogito, 

292 the Gobel property that I had not acquired. I bought 
everything that the Union Stockyard owned at that 
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time, with the exception of this, which was owned by Gobel 
Company. 

Q. The part you referred to as owned by Gobel Company 

is the area- A. Approximately two acres over here 

which was at that time some dilapidated buildings, build¬ 
ings that weren’t being used. 

The Court: Is that everything that is in here ? 

The Witness: It was owned by Gobel Company, all the 
rest was owned by Union Stockyards, and I bought all the 
property of Union Stockyards. 

The Court: Of course, you don’t admit any alley, but 
where would the alley be if it was on it? 

The Witness: At the time I bought the property, there 
was a surfaced piece of black-top road here of 25 feet and 
there wasn’t an alley besides that, that was any noticeable, 
other than a lot of lanes that was criss-crossing the prop¬ 
erty all the way across, where cattle came over and sheds 
with a way there, and sheds locked with some great, big 
locks on them, and so forth. 

The Court: Well, the alley that is claimed by the plaintiff 
would come along this way, wouldn’t it? 

The Witness: Yes, sir, according to this. 

293 The Court: I say the alley that is claimed by them 
would cpme across here? 

The Witness: That is right. 

The Court: All right, sir. I am just trying to get the 
locations in my mind, that is all. 

The Witness: On this plat? 

The Court: That is correct. 

By Mr. Denit: 

Q. Now, in addition to obtaining a survey, did you also 
obtain an examination of title by a local title company? 
A. Yes, District Title Company, and they gave me an 
insurance. 

Mr. Wheatley, Jr.: We object. 
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The Court: Any objection, I suspect, will have to be sus¬ 
tained. If the title company didn’t do a good job, can’t 
affect this case, can it? 

Mr. Denit: No, I can’t contend that is so. 

The Court: That is all right, just so we don’t have a 
misunderstanding about it. 

By Mr. Denit: 

Q. When did you first go upon this property for the 
purpose of inspecting or examining it? A. It was in the 
fall of 1941. I went over there with the real estate agent 
here in this city, Jimmie Zirkle took me there in his car 
and we parked on the land and we walked over it, 
294 and it vras just before I put my bid in for it. 

^Q. With reference to the so-called alleyway on 
the east side of the Cogito property, what did you observe, 
if anything? A. Well, the land that we are talking about 
was a fence along with other fences and in between the 
fences, there was some lanes where the stockyards used 
for various purposes of handling their business. Some of 
the fences were in pretty fair shape, some of them were 
knocked, over, you know, some were dilapidated to some 
extent. There were gates separating the various bins, and 
also the enclosed sheds in the yards, and they had this 
type of areaways entering into each one of those various 
stock pens for hogs, sheep, cattle, and so forth. 

Q. You mean the same kind of a way into the various 
stock pens as existed on the easterly side of the Cogito 
property? A. Yes. They had, you see, on the piece of 
property that I own adjacent to the present building, where 
the lumber yard is now, was a little shed, sort of elevated, 
what they called an office, used to call that an office, that 
was in place, alongside of it was fences on both sides and 
that fence went all the way along and there was fences 
in between, see. And those fences led to enclosed sheds 
like, you know, wooden buildings with roofs on them. 

Q. I show you what has been marked Plaintiff’s Exhibit 
No. 26 and ask you if you will indicate to His Honor what 
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you mean by passageways to the various pens. 

295 A. Well, on this part over here, sir, this is the 25-foot 
that was surfaced. This entered right into the 

building, into the property which was Gobel’s property. 
Then, over here some place was an elevated shelf building, 
a tall building which was called an office. Along in here 
-were these fences, see, which also had gates into these 
other buildings, fences and buildings, see, all along in here. 
In addition to these fences which held the animals when 
they were there, were also some buildings at various places. 
The buildings were lined with brick, on top was some nice 
yellow sand for cleanliness, and these areaways were 
blocked with some cobblestones, you know, for the animals 
to -walk; along here (indicating). 

Q. Now', w'ith respect to the cobblestones in the alley- 
way— 

The Court: Is this the map made in 1906 ? 

Mr. Denit: W06, yes, sir. 

By Mr. Denit: 

Q. With respect to the cobblestones in the alley on the 
easterly side of what is now the Cogito property, how did 
these other alleys compare? A. They w'ere very similar, 
all of them w'ere very similar. 

Q. All of them paved? A. No, they weren’t all paved. 
The only one was actually paved, was this one, this 

296 w'as the only one paved. This one had some cobble¬ 
stones and some of them had cinders, you know, 

they w’ere all fences on both sides with some areaw’avs. 
I think this is the river, I think this one here was not an 
alley, this was a ravine that ran through the property 
that they used to wash into and enter the sew'er. This 
acted in place of a sewer. 

Q. You mean between these two double lines? A. That 
is right, this is a ravine, right underneath here is a culvert, 
see, and this is underneath the building, this goes under¬ 
neath one of the buildings some place. This went out 
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across Minnesota Avenue to the other side. It has just 
been closed over, a few years ago. 

Q. The stream, you mean! A. That is right, the stream. 

Q. Now, did this area which is designated on this survey 
as an alley, was that in existence at the time you first saw 
the property? A. To my best recollection, there was sev¬ 
eral alleys there. I couldn’t swear this is exactly the place 
of it, but there were several of them along in here that 
took you to the various buildings that these animals were 
kept. 

Q. Was it designated as an alley running to Benning 
Road, extends back to the extreme limit of the building 
shown here as pens? A. I don’t think it went quite 
297 that far. I don’t think that the buildings were in 
that far at that time, because I have quite a distance 
in here, and you see, the buildings, I think, ran probably 
about this far (indicating). 

Q. All of these alleys were paved in some fashion or 
other, then, with the cobblestones or cinders or some other? I 
A. Yes. 

Q. Had you known of this property, generally, before 
you w T ent out there and looked at it with a view to buying? | 
A. Well, yes, I was familiar with the property. Before j 
entering into the fixture business and the theater business, ] 
I ran a couple meat markets and, from time to time, I 
used to go there to buy meat from Keane and Loeffier. So, \ 
for about a period of 1919, when I first entered in the j 
grocery business, and until about 1930, I visited the place i 
a good many times. 

Q. When you visited there, how did you get to the 
Keane or Loeffier establishments? A. Originally, we used 
to come across Benning Road and go right into this place j 
in here, inside in here (indicating). 

Q. Was it designated as 25-foot alley? A. Yes, over this j 
side was the Loeffier plant and the back of it was the ! 
Keane plant, and we used to drive in there and park our j 
car and there was some platform, loading platform in there 

i 

i 

! 
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and when we bought anything w T e w*ant to take it 

298 with us, they brought it out on the platform and put 
it in the truck. 

Q. Did you use this so-called alley on the easterly side 
of the property? A. This (indicating)? 

Q. Yes. A. No, never used this, and I don’t think any¬ 
body ever used that for any other purpose except load¬ 
ing and unloading cattle, that I knew of. I never went 
there, as far as I knew* this was a controlled, policed for 
animals. If anybody else went over it, I never saw it. 

Q. Now at the time you were there looking at the prop¬ 
erty with a view to buying, was any part of the area being 
used for any purpose that you could see?. A. No, the 
buildings in the back of the abbatoir was submitted to me 
and I looked them over and they were very badly dilapi¬ 
dated. I brought in a wrecking man to find out what it 
would cost or what I could get for them, and it was rather 
an expensive job to demolish. I didn’t know they could 
be fixed up. Mr. Cogito did a very good job of fixing them 
ovey. 

Q. Was anything going on in the abbatoir that you could 
see? A. No, sir, nothing. It was just idle property. I 
had some buildings of mine, the hotel on the corner 

299 and a little building further up on my property, plus 
the sheds, there was two brick buildings plus a lot 

of wooden buildings on the property. 

Q. Now, was there any business being conducted in the 
property which you subsequently purchased? A. The only 
thing that was still going was the corner hotel which I asked 
them to move out, so I could tear it down. He was paying, 
I think, $25 a month, and that wns the only life that was in 
the entire property. 

Q. So far as you could see, there was no operation on 
the part of the stockyards? A. None whatsoever, nobody 
was going any business there except this corner hotel; in 
fact, it u r as a rooming house. 

Q. Now, Mr. Kogod, there is testimony in this case that 
in October of 1942, Mr. Cogito talked to you about a fence 
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of some kind that he was either building or repairing. Do 
you recall any such conversation? A. Well, I can’t remem¬ 
ber the exact date, it might have been October, 1942, or it 
might have been a little bit later. But, the first time I met 
Mr. Cogito on the property was he had erected a fence and 
started over at about this road here, came along this way 
here, and was returning this way. 

The Court: Let me see. 

The Witness: He erected a fence that started from this 
paved road right in here about 20 feet or 25 feet away 

300 from his property and he built, it was made of very 
rough wooden lumber, it was lumber that he would 

just saw up, you know, the board for fencing and he started 
erecting and had it all the way across and started coming 
across this way, and when I first noticed it, it was up about, 
well, about up to this ravine, this river, this ravine here 
(indicating). And at the time when I came up and saw the 
fence, there was nobody working on it and I came back a 
day or two later and found Mr. Cogito there. I asked him 
what he was putting up the fence for and he said he had 
bought the property and he was going to remodel it, and 
he wanted to put a fence around it for the purpose of re¬ 
modeling it, to barricade it. I said, “Why don’t you barri¬ 
cade it on your own property, why do you barricade it on 
mine?” And he said, “Well, I understand I have a right of 
way over your property and I want to take care of it.” So 
I said, “Well, I don’t think you are correct and I want you 
to take the fence down or else I am going to have to take 
action.” X came back there about a week later and the 
fence was down. They tore it down. 

By Mr. Denit: 

Q. Was there ever any subsequent attempt to put a fence 
in this area? A. Not by Mr. Cogito, he never tried to put 
up a fence there after that. He tore that fence down 

301 then, a few days after our conversation and that was 
the finish of that. 
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Q. Did you thereafter have a conversation with Mr 
Cogito about a gate in the wall of his property? A. Well, 
that was considerable later. Of course, I had met Mr. 
Cogito many times in between time, but I came back from 
my vacation, it was the latter part of 1946 and there had 
been, on the side, there had been some brick colums with 
some iron fences put in between and one of the sections 
was made into a gate; and when I was there the first time, 
Mr. Cogito wasn’t there, it was just the fence there, so I 
went up to see Mr. Grossberg, in fact, I called Mr. Grossberg 
on the phone. 

Mr. Wheatley, Jr.: I object to what he told Mr. Grossberg. 

Mr. Denit: Don’t tell us what you told Mr. Grossberg. 

The Witness: Well, I made a date with Mr. Grossberg 
and we went out there on Saturday between 11 and 12 on a 
Saturday, and not by appointment but just by chance, we 
met Mr. Cogito on the premises. I asked Mr. Cogito what 

was the-why did he put the gate there and he said that 

whosoever he had hired to put the job up had no permission 
to put gates there, that he had bought the fencing from 
some surplus or some place and he had hired this fellow to 
put it up, didn’t know there was any gates on the lot and 
the gates were a mistake and he was sorry it happened 
And we walked around with him toward the back, he 
302 ordered one of the men to lock the gate and keep it 
locked. The man put a heavy chain around the gate 
and a lock on it, and the gate was locked for a long while 
But there came a time when I came here again and found 
the gate unlocked. I took it up with Cogito again and he 
said he didn’t know who broke the lock but he would see to 
it a very heavy chain and heavy lock would be put on it, 
and it wouldn’t happen again. This happened—this gate 
would be open several times and finally one time, it was 
getting a year or two later, it was one of the last times I 
spoke to him about the gate. He said the Giant who was 
my tenant had some food in back there and they were open¬ 
ing the gate without his permission or without his knowl- 
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edge, without him knowing anything about it, and it was 
my tenant and therefore he couldn’t do anything about it. 
I called the Giant and found it wrasn’t true, so I ordered it 
barricaded and w T e had a- 

Mr. Wheatley, Jr.: I object and move to strike out the 
remark of the witness. 

The Court: Motion granted. 

By Mr. Denit: 

Q. Don’t tell us what you found out as the result of your 
talk with the Giant, I suppose you mean by that, Giant Food 
Stores? A. Yes. 

Q. You put up a barricade? A. No, I sent my son- 

303 in-law to see Mr. Cogito, unless he permanently- 

Mr. Wkeatley, Jr.: I object, wiiat he did. 

The Court: Well, he can say he sent his son-in-law, but 
that is as far as he can go. 

Mr. Wheatley, Jr.: Yes, Your Honor. 

By Mr. Denit: 

Q. Did your son-in-law report to you that he had talked 
with Cogito? A. Yes. 

Q. After that what did you do, don’t tell us what your 
son-in-law said. A. I ordered it barricaded. 

Q. And that was the barricade in the form of a sign across 
the property? A. Yes, I had a sign that I had kept on 
Flower Development, and I was practically finishing up 
there, had no further need, ordered it back to my shop, had 
it repaired and repainted with “Free Parking for Senator 
Patrons” and had it put up there to serve as a barricade 
plus a sign for my parking. 

• •••••* 

304 (Photographs were marked Defendants’ Exhibits 

Nos. A-2 through A-13 and received in evidence). 

By Mr. Denit: 

Q. I show you photographs which have been marked as 
Exhibits Nos. A-2 through A-13. A. There was one part of 
the conversation I forgot to mention. 
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Mr. Wheatley, Jr.: I can’t hear you. 

The Witness: There was one part of the reference to the 
fence that I forgot to mention that I had with Mr. Cogito. 

By Mr. Denit: 

Q. If you hadn’t completed your answer, I think you are 
entitled to do so. 

The Court: Of course. 

The Witness: WTien I met Mr. Cogito after the fence was 
tore down, he told me that when he put the fence up, at that 
time, he had not received title to the property, but after 
receiving title to the property, he found that he didn’t have 
the right-of-way of the alley that he thought he originally 
had, but he did have a right-of-way over the 25-foot paved 
alley which is the first one, which we contested at that time, 
but after checking into it later, we conceded that 25 feet. 

By Mr. Denit: 

Q. That is the 25-foot paved road nearest the rail- 
305 road track? A. We at first didn’t think he had any 
right of way, we contested that one, too, but after he 
had gotten title to his land, he came back to us and he said 
that he found we were right about all the others, but he did 
have a right to the 25 and we conceded that. 

Q. Now, I show you these photographs w’hich have been 
marked defendants’ Exhibits A-2 through A-13, inclusive, 
and ask you to examine and tell us whether or not they are 
photographs of the property belonging to you and the 
Cogito property immediately adjacent thereto? A. This 
picture shows- 

Q. No, just tell us whether they are photographs of the 
area. A. Yes, this one is; I imagine the rest are (examin¬ 
ing exhibits). Yes, sir. 

Q. Now, directing your attention specifically to the photo¬ 
graph marked A-l for Identification, will you point out to 
the Court the location of the so-called alley on the easterly 
side of the Cogito property? A. Yes, the alley we are talk- 


ing about is this space in here, this is Mr. Cogito’s property, 
the rest is mine, facing this way; this is where the theater 
is and this is all of my property and this is the alley they 
are talking about in question now. 

306 The Court: Well, gentlemen, I am very glad to look 
at these photographs, but we went out there yester¬ 
day. Is there anything these photographs will show me 
that I didn’t see yesterday? 

Mr. Denit: No, I don’t think so. There is one, I think 
maybe Your Honor did not see yesterday, that I will direct 
attention to. We are offering these in evidence as a matter 
of record. 

The Court: Yes, certainly. 

Mr. Denit: We offer these photographs in evidence. 

(Defendants’ Exhibits Nos. A- and A-l for Identifica¬ 
tion were received in evidence.) 

By Mr. Denit : 

Q. Now, Mr. Kogod, I direct your attention to Defend¬ 
ants’ Exhibit No. A-8. I wish you would take this photo¬ 
graph, please, sir, and indicate to the Court whether or not 
there are any parts of an old fence or hinge indicated in 
that photograph. Show it to the Judge. A. When I bought 
this property, Your Honor, there were two gates, there was 
one beyond there and another one over here, and the hinges 
of this gate are still in place, one in the bottom and one in 
top. But there was another fixed to a post that closed this 
alley over. 

The Court: This same alley? 

The Witsess: This same alley. 

307 The Court: Is this it, right here ? 

The Witness: That is right. There were many 
more, but there was this one and this one and the hinges 
of this one are still in place. 

The Court: How far is that from Benning Road? 

The Witness: This is, I would say, 100 feet. I would say 


this one here is about along in here, the first one is along 
in here and that one is in there (indicating). 

The Court: All right, sir. 

By Mr. Denit: 

Q. Was there a gate at the point which you have just 
pointed out to the Court? A. There were several gates, 
sir, there was one particular place there, yes. 

Q. Can you describe the general appearance of the gates ? 
A. Well, they were wooden gates on heavy iron hinges, 
and they closed the alley up; they, you know, they would 
fling open and close up. 

Q. I show you a photograph marked Plaintiff’s Exhibit 
No. 18-B and ask if you can find in that photograph a gate 
that you saw? A. This is the first gate. 

Q. Which is the first gate? A. This one here, this is the 
one that you did not see on the hinges, this is the first 
one. 

308 Q. And by this is the first one, you mean this timber 
on the right-hand side of the photograph? A. That 
is right. This is the first gate, sir, not the very first one 
out here, I am not speaking of this one, but the first one 
from this alleyway here. When we tore all the other gates 
down, we left this one there. 

The Court: All right, sir. 

By Mr. Denit: 

Q. Now, with respect to the buildings shown there, is that 
the so-called Loeffler sausage plant? A. Yes. 

Q. And that is the building now occupied by the lumber 
and Millwork people ? A. That is correct. 

Q. With respect to the north face of that building, what 
was the location of this gate ? A. You mean this gate here 
(indicating) ? 

Q. Yes. A. You mean was the hinge on it? 

Q. Yes. A. This one was hinged on a post. 

Q. How far away from the north face of the 
against it. 


A. Bight 
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Q. Eight against the north face of the building? A. That 
is right. 

309 Q. That would be just east of the little culvert, is 
that correct? A. That is correct. 

Q. Was that gate there at the time you saw Mr. Cogito 
attempting to build a fence around the property? A. Yes, 

I think so. ! 

Q. Did you have any conversation with Mr. Cogito about 
some timbers that were located in this little alleyway? 

A. A little beyond the culvert, there was a wall, a tall wall, 
and the tall wall was held by heavy timbers. I would say j 
they were at least eight or ten inches square, and they 
projected over into my property and before I had met Mr. 
Cogito, I got in touch with the Gobel Company and they 
referred us to Mr. Cogito and eventually Mr. Cogito re¬ 
moved them. 

Q. And they were located within the confines of this alley? j 
A. Yes, right on the alley. ! 

Q. Now, Mr. Kogod, have you observed people using the I 
Cogito property? A. No, no one was using that property. 

Q. No, I said have you had occasion to observe people ! 
going to and from the Cogito property? A. You mean 
recently? 

Q. Yes, sir. A. After he bought it? 

310 Q. Yes, sir. A. Yes, sure. See, our question with j 
him has never been any argument over an alley until ; 

very recently. My argument with him was that they were j 
using my two areas, I have two driveways for my private i 
parking space which were built for the purpose of holding 
automobiles and when we built them for the purpose of 
building automobiles, we put about six inches of gravel J 
and two inches of black top and that will survive many years j 

of wear. But, he kept-I don’t say he kept them, but j 

trucks kept coming over my property which were heavily 
loaded and they kept breaking out great big spots out j 
of my driveways and I have to keep repairing them. I 
spend hundreds of dollars repairing them and that is what 
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kept me after him to close the gates up, so they wouldn’t be 
coming over my property and they would be coming over on 
Benning Road; and that is why we gave the District an 
additional space, so they could make their turn there, so 
they wouldn’t go over my property. 

Q. Now, you said something about building automobiles; 
you meant parking automobiles ? A. That is right, building 
a parking space. If we were preparing a parking lot to 
hold heavy trucks, we would put at least six inches of black 
top to hold heavy trucks and trailers, but two inches just 
keeps breaking up. 

311 Q. Now, with respect to vehicular traffic going to 
and from the Cogito property, have you observed 

what route was followed generally? A. Well, I have seen 
nearly all of their trucks, that whenever I see them, go 
down there, use either the entrance alongside the post office 
or alongside the Giant, coming in and going out to his 
buildings. 

Q. How about using that alleyway on the east side of 
the property? A. I haven’t seen that being used, frankly. 

Q. Well, what course would the trucks or other vehicular 
traffic take, coming to and going from the Cogito property? 
A. Well, they go right over my property in here and either 
make a little left and go between the post office or take a 
little bit of a right, whichever seems to be the open one, 
and most convenient, and they will go right through my 
parking into Minnesota Avenue, that was the nearest and 
direct route for them to take. And I have stopped many 
of the trucks and they said they didn’t know they couldn’t 
use it, they thought it was the same ownership. 

Q. Have you observed trucks going to and from the Cogito 
property entering by means of the entrance to your drive¬ 
way and going directly across your parking lot ? A. Yes. 

Q. And directly into the gate of the Cogito prop- 

312 erty? A. Yes, that is, when it is open, when it was 
closed, they didn’t use it. 

Q. Have you ever seen any vehicular traffic using this 
alleyway to get to the Cogito property? A. Oh, yes, when 
this was closed, that is the one they used to use. 
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Q. No, I am talking about the so-called alleyway on the 
easterly line of the Cogito property. A. No, see, there 
hasn’t been any alleyway; when Cogito bought that prop¬ 
erty, that alleyway had disappeared. 

• •••••• 

313 Q. You made certain improvements on your prop¬ 
erty? A. Yes, sir. 

Q. Consisting of what? A. Well, the first thing I did, I 
tore down the brick buildings and the sheds and the fences, 
and so forth. 

Q. How much of that had been done before you had this 
conversation with Cogito in October, 1942? A. As far as 
I know, it was all tore down with the exception of that one 
gate. 

Q. All right. What else did you do? A. Then, I of 
course, I built the buildings and before I opened the stores 
and the theater up, I put a parking area in back and, to 
obtain my permit- 

Mr. Wheatley, Jr.: I object to obtain, what he did. 

The Witness: What I did is this: You see, Your Honor, 
after I tore down this property over here and all this 
property in here, there was some other property I tore down, 
all these sheds; I built a theater in here, which is better 
shown in my own survey, I had it drawn into my surveys, 
and I put this area in here into parking. And I put a fence 
up along in here, that was a requirement, and I put a fence 
up there with posts about this high, about four feet above 
the ground, with a cable bored into each pole, a cable 
drawn through, which we bought from the Transit Company, 
and that closed up this area. See, we had a curb in 

314 here, we had an opening in here to drive in, we had 
an opening in here to drive in, we had a curb from 

here up to here, and from here we had these posts all the 
way across with this cable. 

The Court: I was out there yesterday. 

The Witness: The posts are not there, now. 



The Court: I know. I was out there yesterday, I saw 
some posts that had been put along here on the east side. 

The Witness: Those posts are right here, sir. 

The Court: Well, wherever they are; well, maybe they 
are, on the east side of this alleged alley. How did those 
posts get there, sir, do you know? 

The Witness: Yes, we originally put those posts right in 
front of this gate, wherever this gate is, and then when 
Mr. Cogito objected to it and our attorneys entered into a 
decree, we moved them down, but most of them had been 
knocked over, that was for the purpose of trying to keep 
them from ru nnin g over my property, but most of them 
have been knocked over, except my sign. They still come 
over it. 

By Mr. Denit: 

Q. WTten you refer to a decree, you mean stipulation, I 
take it, don’t you? A. Whatever it was, I moved the posts 
after you told me to move them 25 feet away from the 
building line, I believe 25 or 30 feet, I don’t remember 
exactly; but moved them down so it wouldn’t still be 
315 running over our property, but most of them have 
been knocked down but a few left, which weren’t in 
the way. But those that were left in the way to keep them 
from coming over our property, have been knocked over 
by the trucks and I haven’t replaced them. 

Q. Now, other than that you have already told us, did 
you have any further conversations with Mr. Cogito with 
reference to the use of this alley? A. Well, he has asked me 
for permission to use it once or twice which, when he first 
came there, he needed to deliver some materials and I told 
him as long as he didn’t abuse his privilege, he could go 
ahead and use it. I wanted to be a good neighbor, and he 
asked me for, or his agent asked me for permission to bring 
gas into his property and I gave permission for that. You 
see, there has never been any controversy over the alley 
outside of when he was first approached, before he took title 
to it, from that time on until 1948,1 had no reason to think 
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Mr. Cogito is ever going to bring up a question of an alley. 
He had conceded to us, when he first got title, that he found 
out he had a 25-foot entrance. 

• •••••• 

316 Mr. Wheatley, Jr.: What did he say to you, sir? 

The Witness: He asked me if it would be all right 

for him, we had the roadway blocked off there, first, we had a 
gate, somehow or other, the gate disappeared. So, we put 
a cable across and he asked us to take it down for a while 
and he would like to use it to bring some brick in there 
and some materials and he would not abuse his privilege; 
instead of his coming from the inside, it would help him 
if I let him use it from the outside and we took it down. 

• •••••• 

Well, he said to me when he got title to the property he 
found that he had the 25-foot right of way and he did not 
have any other right of ways, which he had thought at 
first that he did have. 

Mr. Denit: You may cross-examine. 

317 Cross-examination 

By Mr. Wheatley, Jr.: 

Q. Mr. Kogod, you had, when you first went out to the 
place that you bought eventually, somewhere in 1940—did 
you have this survey sheet with you? A. In 1940? 

Q. Qes, sir. A. No, I got this in 1941. 

Q. In 1941? A. Yes, sir. 

Q. And did you have with you this plat which was in¬ 
troduced in evidence and I think is Exhibit No. 26? A. No, 
I had a plat that the real estate agent brought me, which 
was very similar to this. 

Q. Did it show the alleys, and so on, on it? A. At that 
time, I don’t recall, frankly. 

Q. Well, was it, in form, similar to the plot plan His 
Honor has before him, the Exhibit 3, was it a form similar 
to that, sir? A. No, I tell you, on the plat that I bought 
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the land on, frankly, it didn’t show anything in here with 
the exception of the lines. 

Q. You mean the alley lines? A. The lines of this prop¬ 
erty, that is all it showed. I think it will show you better 
over here, this is all it showed was this in here, we 

318 knew we were buying all the land available with the 
exception of two acres. 

Q. Yes, sir, and so, what you bought was all the ground 
around Mr. Cogito’s place? A. That is correct. 

Q. And the survey shows simply the lines of your pur¬ 
chase? A. That is right. 

Q. As shown by your deed, is that correct, sir? 

319 A. Yes, sir. 

Q. Now, just for the purpose of the record, I under¬ 
stand you concede that Mr. Cogito has a 25-foot right-of- 
way that comes into his place from Benning Road alongside 
of the Baltimore & Ohio Railroad track, is that correct? 
A. That is correct, yes, sir. 

Q. That wasn’t shown in your survey, was it? A. No. 

Q. That wasn’t shown in any paper that you had with 
you at that time? A. That is right. 

Q. Now, you had occasion to visit there, what was it, 
1911 to 1930? A. No, I started going to that plant around 
’19, it may have been in ’17 or ’19. 

Q. 1917 or 1919 and continued to when? A. I got in the 
grocery business in May, 1914, I entered the grocery busi¬ 
ness but I worked for other people for five years, which I 
was a butcher. In 1919, on March 10, I went into business 
for myself and bought the first store at 6th and M Streets, 
S. W. A couple years later, I bought another store at 7th 
and D Streets, S. W. 

Q. What I am particularly interested in is when did you 
first go out to this property? A. Well, we used to buy, 
from time to time, we would buy meat at the slaughter 
house, cattle or hams, and so forth, and maybe once 

320 a month or so, we would take a trip down there. 

Q. Yes, sir. A. We would buy everyday from the 
wagons or salesmen, but every so often, I would go up there. 
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When we first started going up there, there wasn’t any 
viaduct, just right over the railroad track and go into the j 
yards. 

Q. Now, when you went there, did you only go to the pan j 
of the building which maybe we should call the front part, j 
that is on the Benning Road side? A. That is the only j 
part I ever went to. j 

Q. That is the only part you went to, you know the yards ! 
ran back southerly? A. Oh, yes, I used to see the cattle j 
there. Of course, I knew they were there, sure. 

Q. There was up front alongside Benning Road, look at j 
this spot plan before His Honor, there was the office of 
the stockyards up there, was there not? A. Well, when T | 
first started going down there, there wasn’t j 

Q. When was that put there, sir? A. I don’t know, I j 
imagine that might have been put down there probably j 
before 1920; I don’t know, but this wasn’t there when I j 
first started. 

Q. That was put there later, wasn’t it? A. Yes. 

321 Q. And you had occasion, when you came in from j 

Benning Road- A. Came in this way and go these I 

tracks and go right in here, park right along in here. 

Q. That is marked “paved road” on there, in’t it? ! 
A. That is right. | 

Q. You concede, now, that is a right of way to Mr. Co- j 
gito’s property, is that correct? A That is right. 

Q. And later you had occasion, when you had to go over j 
the viaduct, to cut around and come back down the Ben- j 
ning Road, didn’t you ? A. Yes. 

Q. Now, what road did you use coming into the plant? j 
A. We would go over this viaduct over here and make a ! 

i 

sharp turn to the right and come in here and go over this ! 
roadway. 

Q. What about the road that now runs or did run at that I 
time, alongside the easterly side of the plant, did you ever i 
use that? A. No, never had anv occasion to use that. ! 

* 7 j 

because there wasn’t any reason for me to use it. There ! 

i 

i 

I 
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was ways for cattle, livestock, I didn’t buy or sell livestock, 
so therefore I had no reason to use it. This here was policed, 
see? 

Q. Did you see it? A. Oh, sure. 

322 The Court: Did you say 1 ‘ policed ’ ’ ? 

The Witness: There was a watchman in here to 
keep people from coming in or out. 

By Mr. Wheatley, Jr.: 

Q. Was there a roadway that connected the alley on the 
eastern side of the premises with the right-of-way, a paved 
road? A. I didn’t get the question. 

Q. Was there a connecting road between the part you say 
is down? A. Down here, no sir. 

Q. Never was? You never saw one? A. Never saw one. 

Q. You say you never saw anyone except cattle on the 
roadway that ran from Benning Road back to the abattoir 
facilities, is that correct? A. That is correct. 

Q. Now, Mr. Kogod, how was that roadway that ran from 
Benning Road back along the abbattoir facilities, how was it 
paved? A. This one here? 

Q. No, sir, this road (indicating). A. I was never on it. 

Q. Never on it? A. Until I bought it. 

323 Q. Until you bought it. And when you bought it, 
that was in 1941, is that right? A. I bought it in 

1940 and got title in 1941. 

Q. And what did you see in the way of paving construction 
on that road at that time ? A. When I bought it, there was 
some cobblestones along in here, started a little before this 
bridge, you know, a little alongside in here and it came over 
this way (indicating). 

Q. You are indicating it came southerly along the eastern 
side of Mr. Cogito’s place? A. That is right. 

Q. From the culvert ? A. That is correct. 

Q. And how far back did it go? A. Well, I don’t know 
how far it went, it went about as far, probably, as the 
present gate or a little further. 
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, Q. You mean where the iron gates are now in the side of 

his property? A. Yes. 

f Q. It went that far back and a little further? A. Yes, 

* but we had others over this way of the same type. 

Q. You mean cobblestones, too? A. That is right. 

Q. How far out to Benning Road did the cobble- 

324 stone go? A. Well, when I bought it, see, the cobbble- 

» stone stopped along in here someplace. 

Q. Yes. A. From here, it probably was in cinders or 
something. I don’t know. 

Q. There was a roadway there, wasn’t there, Mr. Kogod? 
h A. There wasn’t much sign of a roadway, there were some 

paths in there, because it had grown up, see, it was pretty 
much covered up and the cobblestones weren’t in there. 
k Q. Were in there? A. Were not. 

Q. Were not. Now, at the Benning Road, where the road 
comes into that passage way, were there cobblestones? 

* A. This one here? 

#• Q. No, sir, the alley; for purposes of our conversation, 

let’s call that alley. A. This one here ? 

Q. Yes, sir. Now, when that alley came into the Ben¬ 
ning Road, was there a cobblestone connection between that 
and the roadway, the street pavement? A. No, not from 
here out, that is what I said before, there were cobblestones 
this way (indicating). 

*• Q. At the line of the street? A. Yes, there were some 

r cobblestones in here, yes, sir. 

Q. In other words, the street itself is a concrete 

325 pavement, is it not? A. Black top, yes. 

k Q. And where the present road that runs alongside 

^ of the abattoir goes into it, there is a cobblestone entrance- 
wav, is there not? A. No, when I bought the property, 
there was some cobblestones all the way across here (indi¬ 
cating). 

„ Q. What is the situation there now, sir? A. I think most 

of it has black top, it didn’t go far, but there was cobble- 

* stones in here. 
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Q. Can yon tell us the condition now at the intersection 
of Benning Road with this alley way, is it cobblestone or 
not? A. No. 

Q. It is not cobblestone? A. No. 

• •••••• 

Q. I show you Plaintiff’s Exhibit No. 19-B, the American 
Company Mill Work Lumber Company Building, which is 
shown in that picture, is at the north end of the Plaintiff’s 
property, isn’t it? A. I imagine that is north. 

Q. I mean that is the extreme end of Mr. Cogito’s 

326 property? A. Yes. 

Q. And you own the ground right in front of it, is 
that right? A. That is right. 

Q. How do the people who have access to the lumber 
building there, the offices there, get into and out of that 
building? A. Right now? 

Q. Yes. A. Well, you see, this fellow is renting from me, 
so he is getting in and out, out of this place here, because 
he is renting this from me and this from Mr. Cogito. 

Q. The building from Mr. Cogito and the lot from you? 
A. That is right, see, this has just been put in, this has just 
been opened up. 

Q. Oh, yes. But during the years that you have owned 
the place and Mr. Cogito has owned the place, access has 
been made to that building from some roadway in front, 
hasn’t it? A. No. 

Q. Well, how do they go in and out the front of that 
building? A. Well, they didn’t go in and out through the 
front of this, they went in through the other side, through 
the interior. 

Q. All the time? A. Yes. 

Q. Has there ever been any truck traffic into that 

327 building from the time that you have owned it, that 
you owned the ground in front of it? A. No. 

Q. Never? A. Not to my knowledge. 

Q. All right, sir. Then, the culvert that you were speak¬ 
ing of in the picture you showed to His Honor, is shown in 
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this photograph right alongside of the building, isn’t it? 
A. You mean this culvert ? 

Q. The culvert, there is a creek that goes under the cul¬ 
vert? A. Yes. 

Q. And that goes under this same building, doesn’t it? 
A. That is right. 

Q. And between the culvert—there is an area that is 
used as a passage, isn’t there, now? A. Where? 

Q. It goes right over the culvert, isn’t that right? A. You 
mean this here? 

Q. Yes, sir. A. Yes, sure, this is the alley you are talking 
about? 

Q. That is correct. The culvert is right alongside of the 
building that is on Mr. Cogito’s property? A. That is 
right. 

Q. How far back does that passageway go? A. I 
328 think it goes to about where the gate is, or a little 
beyond it. 

Q. The iron gate of Mr. Cogito’s property? A. Yes. 

Q. Now, at the time that you bought the property, you 
said you walked around and saw the property, didn’t you? 
A. Y~es. 

Q. Was that culvert there? A. Yes. 

Q. And was that driveway there? A. Yes. 

Q. And there was, I think you said, a crosspath in front 
of that culvert, is that correct? A. I said there was a gate 
in there- 

Q. Was there a passageway across in front of the cul¬ 
vert? A. It wasn’t noticeable at that time, no. 

Q. Well, where was the other cobblestone alley that you 
spoke of? A. Oh, they were in here, you know, along in 
here there were several of them in there on my ground. 

Q. All right, sir. Now, Mr. Kogod, how was that ground 
immediately south of the culvert covered? A. When you 
say “south”, I get a little confused. 

Q. Looking south from Benning Road toward the rear of 
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Mr. Cogito’s ground, how was it covered? A. With 

329 cobblestones, same as it is now. 

Q. The same as now? A. That is right, hasn’t been 

changed. 

Q. Now, then, from that point north to Benning Road, 
how was it covered? A. Well, from this over here, a few 
feet was cobblestone, from then on, it had disintegrated, it 
might have been some cinders, but there wasn’t any cobble¬ 
stone, I don’t know what was there. 

Q. You don’t know what was there? A. Not any cobble¬ 
stones, might have been some cinders, there was fences 
there, there was a path there, but it wasn’t surfaced. 

Q. Was there a defined passageway out to Benning Road? 
A. The fences led all the way to Benning Road. 

Q. Right out to Benning Road? A. Right. 

Q. That is what the flagstone paving w T as that the sur¬ 
veyor testified to? A. Yes, I don’t know wdiere he got the 
flagstone, he was supposed to make the survey is 1943 and 
I bought it in 1940 and there wasn’t any flagstone there in 
1940 and there is not any there now. 

The Court: Is it your testimony that at the entrance of 
the so-called “alley”, at the present time there are no 
cobblestones? 

330 The Witness: There is a little bit of cobblestone, 

sir, right along in here, this must have been a cobble¬ 
stone street at one time all along in here, and there is a 
little bit of cobblestone- 

The Court: I don’t know what that is. 

The Witness: This is Benning Road, sir. 

The Court: Is it your testimony there are no cobblestones 
here? 

The Witness: There may be, as I say, a little bit because 
there was a little bit all the w r ay across, like a little gutter, 
you know, like a drain out of cobblestone, and there is a 
little bit of cobblestone all the way along in here like a sort 
of a funnel. 

The Court: All right. 
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The Witness: But there is no cobblestone between here { 
and here, right in here. This cobblestone was along in I 
here like a, well, it is like a drain. 

The Court: I see, sir. 

By Mr. Wheatley, Jr.: 

Q. Mr. Kogod, I understood you to say the last answer | 
you gave us before you left the stand that there were no 
cobblestones at the Benning Road end of that alley. Do 
you want to correct it now? A. Except, I said along the line j 
of Benning Road there w r as a part, I don’t know how many j 
feet of it, of cobblestone all along there, I don’t 

331 know whether that came off a street or whether it was j 
a method of carrying water off, or what it was, but it ' 

was all the way along from Minnesota Avenue all the way 
back over my land. 

Q. Yes, sir. Now, Mr. Kogod, you took over the property 
somewhere in 1941 or 1942, is that right? A. 1941. 

Q. The Eastern Development Company is really your ! 
organization, isn’t it? A. Owned by my wfife and myself. 

Q. And you are the principal stockholders and officers, 
it is your outfit? A. That is right. 

Q. You acquired that from Union Stockyards by direct 
deed, didn’t you? A. That is right. 

Q. So, you have been the one person in possession of 
that property since the Union Stockyards conveyed it to 
you, is that correct? A. That is right. 

Q. Now, when you went into possession around 1941, and 
between that date and the time Mr. Cogito acquired the 
property is 1943 and the surveyor, Mr. Mannar, made his ! 
survey in which he shows the flagstone paving up from the ; 
Cogito property up to Benning Road, was there any change j 
in that property? A. Between the time- 

332 Q. That you bought it and the time that Mr. Man- j 
nar made his survey? A. Oh, yes, considerable j 

change. 

Q. Did you put the flagstone paving in ? A. No. 
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Q. You did not? A. No, sir. I put gravel there, a lot of 
gravel there. 

Q. I see, and did you grade it off so as to eliminate the 
driveway? A. Didn’t do it to eliminate any driveway, no. 

Q. Was there a driveway there? A. Well, if I can explain 
to you the change that took place- 

Q. Please do. A. See, where the hotel and the building 
adjacent to the hotel from Benning Road, it shows on this 
other pi operty, they were sunk in, they were considerable 
low. If you notice, the back of the Senator Theater, to give 
you a little idea of what happened there, that is 15 feet of 
sill. TIhj Senator Theater in back looks like it is elevated 
‘high, but it is actually street level or curb level rather, but 
we filled that 15 feet and run it back there and on top of that 
we had to put a lot of gravel for parking, that sort of sloped 
like a pan into there. That whole part was low. That end 
of my land was low. My far end, where the Giant 
333 and the Gas Station, was high; that was excavated, I 
had to take a lot of that land off, but this, I had to fill. 

Q. Now, let’s look at the plat in front of His Honor, Mr. 
Kogod, you look at that plat, if you will. You see the area 
of Benning Road. A. This is Benning Road ? 

Q. That is right. See where the stockyard office is marked 
on there? A. Yes. 

Q. You remember where that was, don’t you? A. Oh, 
sure, I tore it down. 

Q. You remember where this place is shown on there that 
we claim is the alley that runs alongside it? A. Yes. 

Q. Between that alley and Minnesota Avenue, it was 
ground level or indented? A. Well, that was about the same 
heighth it is now, it was flat, it is a low part of my land. 

Q. Was the drive-way elevated above the rest of your 
ground or was it depressed? A. No, it was about even, you 
mean this here macadam? 

Q. I am speaking of the alleyway there, was that all on 
the same grade it is now or was it a different grade? A. It 
might have been a little lower, I am not sure. 
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334 Q. Can you remember, sir? A. As far as I recall, 
see, I didn’t do anything with this to make a change 

over here, see, other than fence it in. 

Q. Where did you put the fence? A. Eight in here, 

Q. When did you take it down? A. I didn’t take it down. 
It automatically rotted away and we just never replaced 
it 

Q. In less than—what period of time? A. Well, I put the 
fence up in the early part of 1942 and it decayed, I guess, 
in about five, six years, most of it. Part of it we tore down 
when we built the post office, there was still several posts 
and the rope there. 

Q. Now, Mr. Kogod, I think you told us you had occasion 
to go out to the Loeffler part of the plant numerous times 
in the early years? A. Yes. 

Q. And that was in the days before the Benning Viaduct 
was put up, wasn’t it? A. I started before the viaduct was 
built. 

Q. Really, your concentrated attention was drawn to the 
northerly part of the ground and not to the rear, is that 
correct? A. I never went over the rear. 

Q. But you have a distinct recollection of the front 

335 part, don’t you? A. Oh, yes, sure. 

Q. Now, there were lanes down from Benning Road 
that you took, a roadway that you took, wasn’t there? 
A. I took Benning Road, yes. 

Q. You took Benning Road and then there was a road 
that came in alongside the railroad tracks? A. Yes. 

Q. Into the Loeffler Plant, you remember that, don’t you? 
A. Oh, yes, sure. 

Q. Did that have a fence around it? A. No, the fence 
was further up. 

Q. Well, how far up? A. Well, it was on the other side of 
the office. 

Sir? A. On the other side of the office. 

Q. And there was no fence along the roadway that came 
down by the railroad tracks? A. No, you could park there. 

Q. You could park there ? A. Yes. 
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Q. And you can remember it even from the time before 
tbe stockyard’s office was built? A. There was a little office 
there before, but it was very old and they must have torn it 
down, I mean, I wasn’t there when it was tom down, 

336 but I knew this building I tore down was not the first 
office that was there. 

Q. Look at that, Mr. Kogod, do you remember the Loeffler 
place when it looked like that, with its old Benning Station 
and there is Benning Road and there is the road you came 
into the Loeffler Plant, there is the Loeffler place, the stock¬ 
yard’s office and the auxiliary alley, do you remember that? 
A. Yes, that is right. 

Q. Is that a true picture, as you remember it? A. Where 
is Benning Station on this? 

Q. There is Benning Station, you crossed the track right 
there and came right there, there is Benning Road, it runs 
right in front of the line. There is the fence and here is 
the road you came in, is that right, sir? A. Yes, it was 
fenced in. 

Q. That is a fair picture, that is a true picture, as you 
recall it, is that right, sir ? A. That is right. 

Mr. Wheatley, Jr.: We offer it in evidence, if Your Honor 
please. 

The Witness: I don’t know when that picture was taken. 

Mr. Wheatley, Jr.: That is your recollection of it at that 
time, though? 

The Witness: Not when I bought it. 

Mr. Wheatley, Jr.: Oh, no, no. 

337 Mr. Denit: May I ask counsel, when do you claim 
this picture was taken? 

Mr. Wheatley, Jr.: That picture was taken prior to com¬ 
pletion of the viaduct, the viaduct was completed in 1919, 
according to stipulation of counsel in the record. 

Mr. Denit: That could be any time. 

Mr. Wheatley, Jr.: Well, it is within the memory of this 
witness, he has already testified. 


Mr. Denit: We submit, if Your Honor please, that condi¬ 
tions existing long prior to the acquisition of this property 
by the witness, with which he had no knowledge, certainly 
are not binding upon us and do not reflect any evidence which 
would enable a court to resolve the issue here. 

The Court: Well, it is just one of the factors in the case, 
sir. The question of continuity of possession arises as an 
issue in the case and if this witness, who is a party to the 
suit, remembers anything, any condition which existed there 
prior to 1919, it may or may not reflect on how the issue 
should be resolved in this case. I don’t know what is on the 
photograph, myself, I don’t know whether it shows this 
alleged alley or not. 

Mr. Wheatley, Jr.: Yes, Your Honor. 

Mr. Denit: Where? 

Mr. Wheatley, Jr.: Right here, running right alongside 
the stockyard office, right by the scale connecting up 
338 with the auxiliary alley. 

Mr. Denit: You may see it, but I can’t see it. 

Mr. Wheatley, Jr.: Well, we offer it in evidence, if Your 
Honor please. 

The Court: Well, the Court thinks it is admissible in evi¬ 
dence in view of the witness’s testimony that it correctly 
reflected the conditions which existed sometime prior to 
1919 and since 1906. 

Where do you say the alley is, sir? 

Mr. W^heatley, Jr.: Your Honor please, the driveway 
which the witness concedes is now the right-of-way of the 
plaintiff into the plaintiff’s property, is here. The auxiliary 
alley is is front and runs in front of Loeffler Provision 
Company Sausage House and the alleyway runs from that 
building right past the stockyard office right into Benning 
Road, and the fence that the witness is talking about is thi* 
type of fence. 

The Court: Is this the paved road we are talking about 
here? 

Mr. Wheatley, Jr.: That is correct, that is this road here, 
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The Witness: And this is Benning Road, is that correct? 
Mr. Wheatley, Jr.: That is correct. 

The Court: And this is an alleged auxiliary alley and this 
is an alley that is in issue in this case ? 

Mr. Wheatley, Jr.: Yes, Your Honor. 

339 The Witness: There is no alley there, is there ? 

The Court: It is an alley or a fence, I don’t know. 

Mr. Wheatley, Jr.: Isn’t that the scale, Mr. Kogod? 

The Witness: No, that is the viaduct, that is where the 
gate was. 

Mr. Wheatley, Jr.: And it runs from there out to Benning 
Road, does it? 

The Witness: No, I imagine it closes one of the sheds in 
here. 

Mr. Wheatley, Jr.: Is not that area the alleyway leading 
alongside the eastern part of the plaintiff’s property? 

The Witness: Not on here, I don’t see it on here. 

Mr. Wheatley, Jr.: Is it a fact that there was one there, 
sir? 

The Witness: In here ? 

Mr. Wheatley, Jr.: Yes, sir. 

The Witness: I don’t think this picture is a true replica 
of this. 

Mr. Wheatley, Jr.: Is that picture a true replica of your 
recollection of the place at the time? 

The Court: Mr. Wheatley thinks that this shows an alley 
here. If it does, it corresponds with the alley here. Now, 
your idea is it is not an alley, is that what you say? 

The Witness: That is right, that is a fence. 

The Court: And on which side of the- 

340 The Witness: I think this is an earlier picture than 
the one—I think there must have been some changes 

from that time and the time I went to the slaughter house. 

The Court: All right. Well, the Court will admit the 
photograph and when counsel argue the case, they can 
present their views as to what it shows. It is not clear to 
me exactly what it is. 
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(Early photograph of area was marked Plaintiff’s Ex¬ 
hibit No. 27 and received in evidence.) 

• •••••• 

By Mr. Wheatley, Jr.: 

Q. Mr. Kogod, do you remember- A. There was one 

question you asked me about the front of the lumber yard, 
you know, about the lumber yard having entrance in there. 
Before the lumber yard opened down there, that thing was 
all closed up with the exception there was a platform there 
and we asked Mr. Cogito to remove it and he promised he 
would. 

Q. Whien you say “we” who do you mean? A. There 
were two of us at the time. 

Q. You and who? A. Another person. 

Q. Who? A. Mr. Grossberg. 

Q. What date? A. Well, it was within a short 

341 while after he purchased it. 

Q. I see. Now, Mr. Kogod, you said there was no 
roadway in front of the building which is rented to the 
lumber yard, is that right ? A. When I bought the property, 
there was no evidence of a roadway. 

Q. There was no evidence of a roadway. Do you remem¬ 
ber any time when there was a roadway in front of that 
building? A. No, sir. 

Q. Sir? A. I don’t remember that. 

Q. You don’t remember? A. No. 

Q. Now, this is the building we are speaking of. A. This 
was a window. 

Q. Is that the same building that is shown in this picture 
as the Loeffler Provision Company? A. I don’t think so. 

Q. Is it in the same location? A. No, I don’t think so. 

Q. All right, sir. A. Let me show you, this one has no 
window#, this has windows. 

Q. Let me ask you, Mr. Kogod, you remember the 

342 building that was there, that is shown in this Exhibit 
No. 27. A. I remember this building, yes. 


Q. And was that building there at the same time that you 
remember this picture? A. This building here? 

Q. Yes. A. Yes, as far as I know, this building was there. 

Q. Where was that building which is shown in Exhibit 
19-B with respect to this picture in Exhibit No. 27? A. 
Frankly, I can’t add this up, see. This thing in here was 
right in front of Benning Road. 

Q. That is the stockyard office, isn’t it, Mr. Kogod? 
A. Yes. 

Q. And right back of the stockyard office, there were two 
buildings there of the Auth Company? A. Do you have a 
side picture of this window? 

Q. Look at this plat before His Honor, Mr. Kogod. This 
building here is that building, is it not? A. Yes, sir. 

Q. And the building that is shown in the picture, the end 
building, is that building, isn’t it? A. This building here? 

Q. Yes. Now, the picture you have in your hand, which 
is Exhibit No. 19-B, is the corner building, isn’t it? A. Yes, 
this is this building right here. 

343 Q. Is that correct, sir? A. Yes, sir. 

Q. There are other buildings to the west of that, 
adjoining it, were there not? A. There was only one build¬ 
ing, as far as I recall. 

Q. And that building is shown in the picture which is 
identified as Exhibit 27, isn’t it, the building alongside of 
it is that building, isn’t it, sir? A. I can’t ever remember 
seeing that building, if this is the same building and it is a 
side view, it doesn’t seem to add up. 

Q. All right, sir. Do you recall the passageway or alley 
or auxiliary alley or roadway, or the footpath or the cattle 
path or what have you, that went in front of that building? 
A. Yes., 

Q. What was it? A. This here? 

Q. Yes, sir. A. It was a roadway over there. 

Q. It was a roadway? A. Yes. 

Q. So, there was a roadway at the time this picture was 
taken? A. No, I can’t say this picture- 
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Q. In your recollection, that land in front of the 

344 building? A. And if you had a side picture and 
indicate this was the building, I probably could 

identify it. 

Q. All right, sir. That is the other side, I believe, Mr. 
Kogod? A. No, it is the same side, this is the one you just 
showed me, it just shows a little bit more of one side. 

Q. All right, sir, let’s look at this picture. Does that 
picture show Exhibit 19-D, is that the same building that is 
now occupied by the lumber company? A. Yes, this is the 
same building, sure. 

Q. Is that building the same building that is in this pic¬ 
ture, Exhibit No. 27? A. It doesn’t look it. 

Q. Do you recall? A. No, I certainly can’t identify this 
with this, see, this building in here, this one has a window, 
though, this one has a window here, this one don’t, it is an 
entirely different-looking building. 

Q. From your recollection of the locale, is this building 
on the same place, the building in Exhibit 19-D, in the same 
place as the building in Exhibit No. 27? A. No, I don’t 
think so. 

Q. Do you say that there was or was not, at any time, a 
passageway or roadway that ran in front of the building 
which is now occupied by the lumber company? A. 

345 You mean alongside of it? 

Q. Yes, sir. A. Yes, sir. 

Q. There was? A. Yes. 

Q. How long did that continue? A. As far as I know, 
it was there every time I went there. 

Q. Every time you went there? A. I don’t know when 
it started. 

Q. Was that also fenced off? A. I didn’t recall that to be 
fenced off, as a matter of fact when I remember driving in 
there, you could park along in here and the fence began 
on the other side. I don’t remember this particular fence; 
now, it might have been there, you know, after all, what I 
saw in 1920 or 1921—in 1919 I entered into business for 
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myself, that was March 10, and you can’t recall exact things, 
especially if you were just coming down there for the pur¬ 
pose of buying meat. So, if that fence w T as there, I don’t 
recall it. I recall we could pull up and park there, see, so 
therefore there couldn’t have been any fence. 

Q. What you were parking in w^as this area? A. Not 
according to this fence, you couldn’t park there. 

Q. Where did you park? A. As I recall, my best recol¬ 
lection was the fence, this fence, 'wasn’t there; I don’t 
know, or this building wasn’t there, there is some- 

346 thing has taken place since this building has been 

taken- 

Q. I see. The fences you spoke of that were around the 
driveways, around the roads, or paths, were they the same 
type of fences that are shown in this picture, Exhibit No. 27 ? 
A. Similar, yes. 

Q. Similar? A. Yes. 

Q. Kan the full length of the roads? A. You mean the 
full length back? 

Q. Yes. A. Yes. 

Q. And they were to guide cattle, weren’t they? A. That 
is right. 

Q. And do you remember when the roads were used for 
cattle? A. I remember some of it, yes. I tore them down. 
Q. You tore them down? A. Or had them torn down, yes. 
Q. The alleyway that goes alongside the east part of 
Cogito’s place, you know what I am speaking? A. Yes. 

Q. There were fences on the east side of that alleyway, 
weren’t there? A. Yes. 

347 Q. And the fence line was in the same line or rela¬ 
tively the same line where you now have those posts, 

isn’t that right? A. I wouldn’t be able to say that. 

Q. Approximately? A. I really don’t know. 

Q. When did you tear them down, Mr. Kogod? A. I 
didn’t tear any of them down, they were knocked over— 
you mean the original fence? 
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Q. I am speaking of the fence that you said you tore 
down, which side of the road was that fence? A. On both 
sides. 

Q. Was there one on the east side? A. Yes. 

Q. You know the little posts that are on the east side of 
that road now, alongside of Mr. Cogito’s plant ? A. Is there 
a post? 

Q. Well, Mr. Kogod, you tell me. Are there any posts 
alongside of the east side of the alleyway on the east side 
of Mr. Cogito’s plant? A. I don’t remember that. 

Q. You don’t remember? A. I think I tore them all down. 
Q. You know where the sign is that is posted on the 
Senator Theater parking lot? A. Oh, those little posts 
way up there ? 

348 Q. Yes, sir. A. Oh, sure, most of them are down, 
there is a few still left there. 

Q. There are some still left, aren’t there? A. Yes, sure, ! 
I put them down there. ! 

Q. How long have they been there ? A. Oh, I would say i 
some time, it must have been in 1948, maybe 1949. 

Q. They have been here since 1948 or 1949, anyhow? j 
A. That is right. j 

Q. They are on the east side of that alley, aren’t they? 
A. Yes, sure. 

Q. In other words, on the far side from Mr. Cogito’s | 
plant? A. I originally put them on the other line and then | 
we moved them. 

Q. All right. That was back in 1948? A. Yes. 

Q. Now, how far along that roadway did you put those 
posts? A. Originally? 

Q. Well- A. Originally, I put them on the building! 

line. ! 

Q. On the building line? A. That is right and the sign; 
was also on the building line. 

349 Q. And the sign is down and that is moved over! 
to the far side, is that correct? A. Yes. 

Q. Now, the posts are over on the far side, is that correct?! 
A. That is right. 
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Q. How long have those posts been there? A. Well, it 
was either put up in 1948 or 1949. 

Q. Hovr many are there ? A. How many posts ? 

Q. Yes. A. Oh, we put about 30 or 40,1 don’t know how 
many are left there. 

Q. Were there any posts in that line, or a fence in the 
line where those posts now are, before you put those present 
posts there? A. You mean recently? 

Q. No, since you bought the place, was there a fence 
line? A. Not a line, no. 

Q. Where was the fence with respect to those posts? 
A. You see, when you attorneys reached an agreement- 

Q. No, just a second- A. I want to tell you what 

happened. 

Mr. Wheatley, Jr.: Well, I object. I ask the wit- 
350 ness to answer my question. 

The Court: Answer this question first, and then you 
can explain. 

The Witness: All right, what is it you want me to answer? 

By Mr. Wheatley, Jr.: 

Q. Where was the fence that was on the east side of that 
alleyway? A. On the edge of where the cobblestones were. 

Q. On the edge of the cobblestones? A. That is right. 

Q. Now, with respect to the posts that are now there- 

A. They are not on the edge of the cobblestone, because 
they are a given feet away that you and Mr. Denit agreed 
upon for me to go back. 

Q. That is 25 feet away, isn’t it? A. I imagine that is 
what it was, I don’t really recall. 

Q. Is it or isn’t it? A. I am not sure, whatever you and 
Mr. Denit agreed upon, that is what it is. 

Q. Do you know how far those posts are? A. They are 
either 25 or 30. 

Q. Do you know how far the fence line was before you 
took it down? A. Well, my estimate would be they were 
probably 10,12 or 15 feet, I don’t know. 
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351 Q. Now, the flagstone paving: was 18 feet wide, 
wasn’t it? A. I donbt it. 

Q. Well, the surveyor’s office showed it was 18 feet. Do 
you say that is a mistake or was it more or less? A. I am 
not sure, it may be right. 

Q. Now, where was the fence, Mr. Kogod? A. Right on 
the edge. 

Q. On the edge of that ? A. That is right. 

Q. How far did it go? 

The Court: On the eastern edge of that? 

The Witness: Yes, sir. ! 

I 

By ^r. Wheatley, Jr.: j 

i 

Q. How far back did it go? A. It went back to those j 
sheds, to those bins. 

Q. To the end of Cogito’s property, didn’t it? A. I don’t j 
remember it going that far back, we had some buildings j 
back there. j 

Q. Yes, you had some buildings back there. You know j 
where the end of Cogito’s property is, don’t you? A. We j 
had some buildings on this side of it. j 

Q. Yes, sir. Did the fence go back as far as the end of j 
Cogito’s property? A. No, I don’t think so. j 

Q. How far back? A. I think it went far back as | 

352 our property was. j 

Q. Your property surrounds Mr. Cogito’s prop- j 
erty, according to you? A. We had some buildings back j 
there, see. J 

Q. Do you have a sketch showing your buildings, Mr. j 
Kogod? A. I don't know, you mean the old buildings? 

Q. The buildings you bought. A. It may be on your 
sketch, I don’t know, I am not sure—just a minute, I will 
see. We had a building, some of them aren’t on here, I ' 
don’t think it shows—right in here, maybe this is the build- i 
ing, it maybe came this far, I don’t know. It came as far i 
back as one of these buildings here (indicating). 


I 

i 

i 
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Q. You don’t know whether it ran the full length of Mr. 
Cogito’s property, but at least as far as his present iron 
gates are, didn’t it? A. Approximately. 

Q. Now, the building at the south end of Mr. Cogito’s 

property, the new building- A. The back building? 

Q. The back building. A. Yes. 

Q. Do you remember when that was built? A. Yes, sure. 
Q. Did the fence go back that far? A. No, sir. 

353 Q. Now, do you remember after the viaduct was 
built, that you had to turn down and make a sharp 

right “U” turn and come back down Benning Road to get 
into the plant? A. Yes. 

Q. And you said that there were two roads there, one 
was the road that you took going in alongside of the rail¬ 
road track, going into the Loeffler place, is that correct? 
A. That was the road, yes, sir. 

Q. That was the road, and then a little nearer Anacostia 
Road and Minnesota Avenue there was a cattle path, is that 
right? A. Well, there was a fence there, a closed fence 
with a gate that you entered in there, see, that you could 
enter into it to unload cattle, I imagine, or whatever you 
wanted to do with it 

Q. When was that, Mr. Kogod? A. What do you mean, 
when was that? 

Q. What period of time was that you say after the via¬ 
duct was built, the fence was right along Benning Road, is 
that right? A. As far as I know, it was always there. 

Q. Well, your recollection ran from- A. Oh, you 

mean when I first saw it? 

Q. Yes. A. Well, I can’t say when I first saw it, it 

354 may be some time in the 20’s or somewheres around 
that time. 

Q. The 30’s? A. Yes, well, I stopped going there in the 
30’s, I sold my business in 1930 in March, in fact, I sold it 
earlier than that and I turned it over in March, so I didn’t 
have any occasion to go there any more after that until I 
bought the property. 


221 


Q. Yes, sir. Now, do you remember, you say that the 
Benning Road side was all closed with fencing, is that right? 
A. That is right. 

Q. After the viaduct was built? A. Yes. 

Q. And do you remember this stockyard office that we 
have been talking about ? A. Yes. 

Q. And do you remember the path or passageway or 
cattle yards that went down on the east side of that yard? 
A. Yes. 

Q. That stockyard office, you remember that ? A. Sure. 

Q. I show you a picture, Mr. Kogod, and ask you if you 
can see in that picture anything that reminds you of the 
stockyard office with connection with the viaduct and the 
main alley that ran alongside of the stockyard office. For 
your information, I will point it out to you, so you can 
355 tell me whether or not it refreshes your recollection 
or not? A. Yes, I think this is a picture of my prop¬ 
erty that I own. 

Q. That is right, sir. You see on there, do you not, what 
was the stockyard office ? A. Yes. 

Q. And where is that, sir? A. Right here, that is the 
front part. 

Q. And do you see on there the Benning viaduct? A. 
Sure, here it is. 

Q. Now, where was the right-of-way that you concede Mr. 
Cogito has, alongside of the railroad tracks? A. It is not 
on this picture. 

Q. Not on this picture? A. No. 

Q. It would be nearer you than the picture shows ? A. Yes. 

Q. Is there shown on that picture the roadway we have 
been calling the alleyway? A. Yes. 

Q. Where is that, sir? A. Right in here. 

Q. All right, sir. Now, we want to- 

Mr. Wheatley, Jr.: This is Exhibit No. 15, if Your Honor 
please, which has been offered in evidence. 
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356 By Mr. Wheatley, Jr.: 

Q. Would you show that to the Judge and show me where 
the alleyway is shown on that picture, Mr. Kogod? A. I 
don’t know when this picture was taken, but this is the alley 
he is talking about (indicating). I don’t know what it was 

Q. That is the road that goes in from Benning Road? 
A. Yes, this is Benning Road. 

Q. And the stockyard office is "where His Honor has his 
right thumb, isn’t it? 

Mr. Wheatley, Jr.: That picture, Your Honor please, 
introduced in evidence, is from the Corporation Counsel’s 
Office, District of Columbia, 1939. 

The Court: Yes. Is it your testimony that formerly 
there was a gate here ? 

The Witness: Yes, sir. 

The Court: And a fence on each side of this alley? 

The Witness: That is right. 

The Court: All right, sir. 

By Mr. Wheatley, Jr.: 

Q. Now, Mr. Kogod, is this the way the property looked 
when you took the title ? A. Yes. 

Q. And you made no changes to that road bed between 
the time you took the title and the time that Mr. 

357 Mannar made that survey, did you, in 1943 ? A. Well, 
I tore down that shed. 

Q. You tore down the shed, yes. A. Yes. 

Q. But it then wasn’t necessary for you to tear down the 
fence, because the fence wasn’t there, was it? A. Well, 
there was a fence there, I don’t remember it was right on 
the road; there were fences all along there. 

Q. Well, point out to His Honor where these fences were 
that you say were all along that road, particularly Benning 
Road, was there a fence all along Benning Road? A. I 
think it was partially tore down, Your Honor, there is the 
fence right there, right alongside of it you can see the 
evidence of the fence and there was some fence about there; 
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I don’t know, it isn’t very visible, some of it was dilapi¬ 
dated, this land hadn’t been used by anybody, it was laying 
there as a ghost town for a number of years. This was 
the fence right there, you can see a piece of it right there, 
see, alongside of this shed here, there was a fence along in 
here. Now, how far it came down, I don’t remember. 

Q. Wasn’t that fence that you are pointing out to His 
Honor, Mr. Kogod, rather the fence around the stockyard 
pen, it is on a line with the stockyard shed looking at that 
stockyard shed from that line, isn’t that the fence? A. You 
see, this was way up in here, you see the front part of this 
and alongside of it on this side, you see this turning 
358 over, there is the porch, you can only see a portion 
of it and this fence over here protrudes further than 
this porch. 

Q. Mr. Kogod, I don’t want to interrupt you, but this 
roadway that comes on the easterly side of the telephone 
pole and fire hydrant on Exhibit No. 15 and runs past the 
stockyard shed, is the same entrance as shown in plat plan 
Exhibit No. 3 and which we claim is the alley, is that right? 
A. Probably so, but there is the fence. 

Q. And that is the way it was when you acquired title? 
A. I presume this picture is correct. 

Q. That is your recollection, too, isn’t it, Mr. Kogod? 
A. As far as I can remember, we had a lot of fences down 
there all over the land, it is very difficult to picture every¬ 
thing, I didn’t have a picture taken of it. 

Q. Please look again at Exhibit No. 27 and when you 
speak of the fence that ran along the east line of the alley- 
way, that ran back with Mr. Cogito’s property line, was it 
the same kind of a fence as is shown in this picture, Exhibit 
No. 27? A. Which fence are you talking about now? 

Q. The fence that ran along the east side of the alley on 
the east side of Mr. Cogito’s property. A. To my recollec¬ 
tion, it was that kind of fence. 

Q. And that is the kind of fence you tore down? A. That 
is right. 
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Q. It was a fence to close stock, wasn’t it? A. That 
is right. 

,‘559 Q. And that bound the alley in so that the access 
was permitted from the stock pens into the alley and 
herded the cattle bound through the alleyway, isn’t that 
right? A. The purpose of the fence was to keep the cattle 
enclosed. 

Q. And the fences were on the far side of the alley, 
weren’t they? A. Well, there was one on both sides. 

Q. One on both sides, and that fence that was on the 
east side was beyond the point of the flagstones? A. The 
east side was, and the other was probably either on a 
building line or somewheres along there. 

Q. And that permitted a free access of approximately 18 
to 20 or 25 feet between the fences along that alley? A. I 
don’t think they were that wide. 

Q. How wide were they? A. I would say around 12 feet, 
for cattle. 

Q. Did that fence run all the way out to Benning Road? 
A. I think it did, I just don’t remember when, whether it 
was the time I bought it; the fence went all the way out to 
Benning Road, all right, I remember seeing it, but I don’t 
remember whether it was that way or not when I bought it; 
evidently it wasn’t when I bought it, according to the 
picture. 

Q. This is the best evidence it wasn’t, when you 

360 bought it? A. My recollection is this- 

Q. Your recollection now is the fence didn’t go out 
to Benning Road? A. This picture was taken in 1939, it 
was the year before I bought it, if this was a true picture at 
that time, then the fence didn’t go quite all the wny across. 

Q. And that is your best recollection now, isn’t it ? A. We 
tore down some fences and I am a little bit confused about it. 

Q. You are confused about what, the fences you tore 
down? A. No, I know we tore them down, but I am con¬ 
fused about how far they went. 
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Q. Are yon just as confused about the fence you were 
talking to Mr. Cogito about? A. No, I am not confused 
about it, that was the fence he built, a brand, new fence. 

Q. Where was the fence he built? A. When I came out 
there the first time, I met Mr. Cogito, he had built a fence 
across this way, it was in place across this way and was 
returning here. You remember that, Mr. Cogito. 

Q. The Judge has got to see this, Mr. Kogod. You point 
out to him where you say this fence was. 

The Court: Can you put it on here ? What fence did Mr. 
Cogito build? 

The Witness: He built a brand, new fence out of 

361 lumber on two by fours and nailed them on. 

The Court: Where was it on this plat ? 

The Witness: He started it on this side right along in 
here, about half-way this road down here, and built it across 
this way. When I came there, this fence was built all the 
way this way. 

By Mr. Wheatley, Jr.: 

Q. You mean he made an alleyway here with a fence on 
each side? A. He put a fence on my property, a solid fence. 

Q. And that was over the area we now claim is the auxili¬ 
ary alley? A. I don’t know whether you are claiming this 
alley or not, the only alley that you are claiming that I had 
any information on, was this one. 

Q. The only alley you understood was in dispute was the 
one from Benning Road along the complete eastern side? 
A. Isn’t that what you are contending? 

Q. Let me ask you the questions. Is it your understand¬ 
ing the only alley in dispute is the one that ran from Ben¬ 
ning Road easterly on the easterly side of Mr. Cogito’s 
plant? A. When is that question up, is it up now? 

Q. I am asking you now, sir- A. I have never Mr. 

Cogito at no time contend he had a right-of-way 

362 over here. 

The Court: You mean here? 

The Witness: No, this one, never heard of him when he 
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first bought the real estate, he thought he had a right-of-way 
this way and this way, and that is where he put this fence 
up. That was before he took title. After he took title, he 
told me he found out he didn’t have the right-of-w'ay but 
he asked for my permission, to be helpful as much as I 
could, and he had a platform in here and he wanted to 
bring some material in here for some construction in here, 
for which he wanted to use my property over. I tried to be 
a good neighbor and help him out. 

By Mr. Wheatley, Jr.: 

Q. When you first met him, you told him you had him 
tied in, didn’t you? A. That is correct. 

Q. And how was he going to get out, when you owned 
all the ground around him, didn’t you? A. That is right. 

Q. At that time, this survey showed you had all the 
ground around him? A. That is correct. 

Q. And you now find out he has a right-of-way? A. Not 
now, I found out when he took title. 

Q. You know he does have a right-of-way? A. Twenty- 
five feet, yes, we conceded that right-awav and that settled 
the question. 

363 Q. Now, from the time he acquired his property, 
who has occupied the buildings which face the prop¬ 
erty, which is now rented by you as a lumber yard? A. No¬ 
body for many years, it has just recently been fixed up. 

Q. Do you remember whether anyone has occupied it, 
where the lumber office is? A. For many years, not occu¬ 
pied at all. 

Q. How long has it been occupied that you know of? 
A. I don’t know, I imagine about two or three years. 

Q. By whom, Mr. Kogod? A. Well, I don’t know. 

Q. You are not there very frequently, yourself? A. Not 
on his property, I have no business on his property. 

Q. Your business is not over in that area, is it? A. Oh, 
yes, I have a great deal of business in that area. 
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Q. Are you there frequently on the ground? A. Yes, sure 

Q. Do you know who occupies the property that faces 
that lumber yard, which is there now? A. The lumber 
yard? 

Q. Yes. A. Yes, I know who is occupying part of it 

364 now, I understand he has a downstairs and somebody 
else the uptsairs. 

Q. Who has the downstairs? A. This lumberman, I 
don’t remember his name. 

Q. How long has he been there? A. Two or three years. 

Q. And who was there ahead of him? A. I don’t remem¬ 
ber anybody being ahead of him there. I don’t think it was 
used ahead of him. 

Q. You don’t have any recollection of anyone using it 
before that? A. No. 

Q. Do you know his other properties in that area? A. 
Well, the first property that I remember Mr. Cogito fixed 
up, is the one in back. 

Q. Who occupied that? A. I couldn’t name the tenant 
now. 

Q. It has been occupied by various tenants, hasn’t it? 
A. Yes, as far as I know, maybe Mr. Cogito was running it 
himself, I don’t know. 

Q. All right, sir. It has been occupied? A. The back 
part, yes. 

Q. And I think you told us that you had never seen anyone 
use the alleyway that ran along the east side of Mr. Cogito’s 
property? A. That is correct. 

365 Q. Do you mean that ? A. Yes, sure. 

Q. You have never seen it? A. As far as I recall, 
you see, for a long while, there wasn’t any entrance or exit 
to his, until he put the gates in and fixed it up. 

Q. Since the gates have been up, have you seen anybody 
use it? A. The only time I have ever seen them come over 
it, is over my property, just clear across. I have never seen 
them come in through any particuar direction the way this 
plan shows, they just came over Minnesota Avenue, go right 
across my ground into his land. 


Q. And I think, Mr. Kogod, you said on your direct 
examination, that you wouldn’t have any argument with Mr. 
Cogito ? 

The Court: Wouldn’t have any what? 

By Mr. Wheatley, Jr.: 

Q. Any argument with Mr. Cogito over the use of the 
alley by Mr. Cogito, that your only arguments were over 
the use of your parking lot, is that correct? A. The ques¬ 
tion— 

Q. Wait a minute, did you say that on your direct exami¬ 
nation? A. No, sir, not the way you say it. 

366 Q. I took down that you said you had no argument 
over the alley until recently, but the only argument 

was over the use of the areaways which you had improved 
for a parking lot. Do you remember saying that? A. You 
see, Mr. Cogito conceded that he wasn’t going to use the 
alleyway and that he had no intention of using that part, 
and the only thing is that somebody made a mistake in 
putting those gates up and he was going to keep them locked. 
There wasn’t any question of using an alley or not using it, 
at all. 

Q. When was that conversation? A. That was in 1946. 

Q. The conversation- A. Oh, you mean when he first 

conceded to me that he didn’t have any projection over our 
ground, was when he took title. You see, before he took 
title he had a conception that he had a right of way. 

Q. Now, wait a minute, Mr. Kogod. You just answer my 
question. When was it that he told you he was not going 
to use this alley? A. That was in 1943. 

Q. And did he thereafter use the alley? A. No, well, he 
used it when he was building, by permission, yes. 

Q. Did he use it other times? A. Well, yes, sure. 

367 Q. Just tell us how much this alley has been used. 
A. That alley has been used very little, if any, see, 

it has been used very little. They have been using my 
ground, going over my ground. 
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Q. What did you block it off for, Mr. Kogod? A. I first 
blocked it off when Mr. Cogito started building a fence 
around my property. 

Q. When and where was that, that you blocked it off? 
A. That was the latter part of 1942, as I recall, maybe early 
1943. 

Q. What did you do to block it off? A. Well, there was 
a natural gate there when that was knocked off. 

Q. Where was the natural gate? A. It was across that 
culvert, that you call a culvert, there was a post right against 
his building, see, right on my property but against his build¬ 
ing, that swung out and was closed up. 

Q. That would close off the area in front of it? Let me 
see if I can’t show that to you on this picture, Mr. Kogod. 
Having reference to Exhibit No. 27, wasn’t that the gate that 
closed over this alleyway on the other side, on the east side? 

A. I don’t think you can show it very well in this 
368 picture, because this picture is very confusing. You 
have another picture there, I can show it to you 

better. 

Q. All right, which one is that, Mr. Kogod? A. Give them 
to me, please, your pictures, I will show them to you. None 
of these shovr it. You just had that picture a little while 
ago. 

Q. What kind of picture is it? A. It shows a culvert. 

The Court: You will have to find the picture between now 
and 10 o’clock tomorrow morning, because I have some 
people in the office now who have to have attention. 

The Court would like to know approximately how long 
this case will take, because the Assignment Commissioner is 
asking me about a case tomorrow. About how long will 
your case take, sir? 

• •••••• 
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369 Washington, D. C., 

April 12, 1951. 

• *##**••* 

370 Q. Mr. Kogod, you had yesterday presented a 
survey sheet which was identified as Defendants 

Exhibit No. 1, which was obtained by you in 1941. Did 
you give the Surveyor’s Office the description from which 
that survey was made? A. I don’t think I did it person¬ 
ally, I think that the description came from the contract of 
purchase through the title company. 

Q. Through the title company? A. It was described in 
my contract submitted for search of title and they naturally 
ordered the title. 

Q. Mr. Kogod the survey sheet that was obtained shows 
only the outlines of your deed, doesn’t it? A. Outlines of 
my property, yes. 

Q. As shown by your deed? A. Yes, I think so. 

Q. And it does not show the types of walls or wall con¬ 
structions or breaks in walls, or the roadways or alleys 
that actually were on the location, does it? A. No, 

371 sir. 

Q. And, as a matter of fact, you have now dis¬ 
covered that a right of way by grant exists over your prop¬ 
erty, which is not shown in that survey, is that correct? 
The Court: Did you say by grant? 

Mr. Wheatley, Jr.: I said by grant, but there is a right 
of way over his property. 

The Witness: See, I bought the land as acreage, all I 
was interested was to get as much land as I bought, the 
contents and material that was on the property was of no 
importance. 

By Mr. Wheatley, Jr.: 

Q. Mr. Kogod, you told His Honor yesterday that you 
conceded that Mr. Cogito has a right of way leading into his 
property from the Benning Road at the northwesterly edge 
of your property, is that correct, sir? 


The Court: There wasn’t any discussion as to how he 
reached that conclusion or upon what it was based, it was 
just simply conceded, that is all. 

Mr. Wheatley, Jr.: Yes, Your Honor. 

By Mr. Wheatley, Jr.: 

Q. That right of way, Mr. Kogod, is in the northwesterly 
section of your property, is that right? A Mr. Cogito 
claimed some right of ways. In our dispute and settle¬ 
ment, conclusions were found he had a 25-foot right 

372 of way with black macadam on the far end of the 
property, that concluded that dispute and settled it at 

that time. 

Q. In other words, that runs from Benning Road into his 
property at the westerly end of your property line, is that 
correct? A. That is correct. 

Q. Now, that isn’t shown in the survey, is it? A. No, sir. 

Q. Now, when did you first hear that any claim was made 
by Mr. Cogito as to any right of way or alley across your 
property? A. Well, Mr. Cogito, my first meeting with Mr. 
Cogito was at the time he was building that fence, and at 
that time he claimed some right of ways and he told me 
that he owned the Gobel property by contract, but he didn’t 
have title to it yet. And at that time the dispute started 
and when he received his title from the title company, he 
claimed the 25-foot right of way and admitted any otheV 
claims, or the title company probably told him that he had 
no other right of ways and we negotiated on that and we 
had conceded the 25 feet. 

Q. When was that, that you first heard from him? A. 
I think it was the early part of 1943. 

Q. Have you ever heard from Mr. Cogito prior to that, 
that he claimed right of way over your property? A. 
Yes. 

373 Q. Where and when did you get that information? 
A. That was at the time he was building the fence. 

Q. What date was that? A. I didn’t mark the date down, 
but in the latter part of 1942. 
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Q. And lie claimed he had a right of way into his prop¬ 
erty? A. That is right. 

Q. Was that limited only to the 25-foot right of way? 

The Court: He testified yesterday that the plaintiff 
claimed his principal right of way was just a dispute, but 
afterwards, said he was mistaken; that is what he testified 
to, there is no use going over that again. 

By Mr. Wheatley, Jr.: 

Q. When was it, Mr. Kogod, that you say there was a 
withdrawal of that claim by Mr. Cogito as to the easement? 
A. Well, it was after, I imagine, Mr. Cogito got title to the 
property and when he tore the fence down. 

Q. When was that? A. It was the early part of 1943, 
about the time he got his title. 

Q. Did you say there was an agreement? A. Well, he 
had conceded to me in my discussions with him afterwards 
and he asked me to give him some cooperation and to let 
him use some of my land, which I wasn’t using at 
374 that time. 

Q. Was anyone else present then? A. At that 
particular conversation or conversations, I don’t remember. 

Q. Sir? A. I don’t remember. 

Q. You don’t remember whether anyone was present 
when he withdrew this claim to this easement? A. I don’t 
remember, no. 

The Court: The Court thinks that is a legal conclusion, 
whether he withdrew or not. The Court thinks the situation, 
as far as the testimony has progressed, is this: The plain¬ 
tiff thought he had this right of way which is the principal 
one in dispute, the one from Benning Boad east of the rail¬ 
road, and then he afterwards thought he didn’t have it. 
There is no evidence that he ever renounced or gave up any 
right that he had. The evidence is that he just had been 
advised that he didn’t own it, that is the evidence, he was 
advised he didn’t own it. There is no evidence he ever 
abandoned any right he had. 
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By Mr. Wheatley, Jr.: ! 

Mr. Wheatley, Jr.: Thank you, sir. 

Q. Now, Mr. Kogod, do you remember you had the ground 
graded sometime, with a shovel operation? A. Oh, 
yes. 

375 Q. WTien was that? A. That was in 1941. j 

Q. And how long did that grading operation con¬ 
tinue? A. Well, we have built many times, and each time | 
you build, you grade. 

Q. Do you remember a discussion you had with Mr. 
Cogito about the shovel coming into the alleyway he claimed 
was the alley? A. You mean by shovel? j 

Q. Yes, sir. A. Well, we were excavating some land in j 
the back and he called me one day and I met him out there j 
and he complained that the man that was taking the land, j 
the surplus dirt that I didn’t need, an excavating contractor j 
needed some dirt and got in touch with me and he wanted j 
me to give him a contract on taking off some dirt, and we ! 
negotiated and finally made a deal where I gave him $500 | 
to take off the dirt on the far end of my property against j 
the alley. Mr. Cogito called me and said that this man 
was scooping the land from Minnesota Avenue towards his j 
property with a slope and he was concerned about the drain 
or water condition that would be created from that property, j 
that may get on his property. 

Q. Mr. Kogod, when were the fire hydrants removed, do 
you remember? A. Well, the fire hydrant, you mean 

376 the water hydrant, don’t you? 

Q. Yes, water fire hydrant. A. The water hydrants ! 
on my property were removed in 1941. ; 

Q. Now, Mr. Kogod, the alley as it exists today, the j 
alley alongside the eastern side of the property is the same I 
way as it was before February 4, 1949, when you put those j 
obstructions in, isn’t it? 

The Court: When he put up what, sir? 


By Mr. Wheatley, Jr.: 

Q. The alley as it exists today is the same as it was before 
February 4, 1949, when the obstructions were placed there 
by the defendants, that was the stipulation. A. Well, I 
explained it to you and the Court yesterday, that when we 
blocked off, so we wouldn’t get this traffic, we put about 40 
posts right on a building line and then removed them east¬ 
erly back. 

Q. Mr. Kogod, just one second, the alley as it is now is 
the way it was before February 4,1949, is that correct, sir ? 
A. Yes. 

Q. Thank you, that is all. 

#••••••** 

377 Thereupon Thomas T. Keane was called as a wit¬ 
ness by the defendants and, being first duly sworn, 

was examined and testified as follows: 

Direct Examination 
By Mr. Denit: 

• •**••••• 

Q. What business are you engaged in? A. Hotel supply 
and wholesale meats. 

• •••*••** 

Q. How long have you been in the hotel suppy business ? 
A. Since 1929. 

Q. Prior to that, what business were you engaged in ? A. 
Beginning in 1920, with the T. T. Keane Company and the 
Keane Provision Company. 

Q. Did you ever have any contact with the abbatoir, 

378 the Washington Abbatoir? A. After the purchase 
of it by Gobel in July of 1928,1 was appointed super¬ 
visor August 1,1929. 

Q. Prior to that time, had you known of the abbatoir? 
A. I had known of it since I was about six or seven years 
old. 

Q. Take you back to about what date? A. 1906, 1907. 
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Q. Your father was the same Michael A. Keane who, at 
one time, was one of the operators of the abbatoir? A. 
That is correct. 

Q. Did you ever go there with your father from time to 
time? A. On Sundays, it was somewhat of a ritual with 
the family, after church he always went out to look at the 
live stock that would be killed the next day. He always took 
me with him. 

Q. You were employed by Gobel in 1928? A. Yes. 

Q. In what capacity? A. As supervisor of the abbatoir. 

Q. That is the same Gobel Company known as Adolf 
Gobel, Inc., is it not? A. That is correct. 

Q. Now, in addition to the abbatoir, were you fa- 

379 miliar with the stockyards surrounding the abbatoir? 

A. I was very familiar with it. 

Q. And the operation of those yards? A. I was. 

Q. Did you ever have any dealings with the stockyard 
operators? A. As supervisor of the abbatoir, they would 
bring the different types of animals, whether it be lambs or 
hogs or cattle, under my direction, in the routine manner in 
which they were killed, I would issue the orders to them. 

Q. You remained at the abbatoir in the employ of Adolf 
Gobel until what date? A. November 1,1928. 

Q. During the period of your employment, were you there 
daily when the abbatoir was in operation? A. Every day 
the abbatoir operated. 

The Court: When did you say you started your employ¬ 
ment, sir? 

The Witness With Gobel? 

The Court: Yes, sir. 

The Witness: When they bought the company out, July 
18,1 think the date was 1928. 

The Court: Maybe I misunderstood you, but I understood 
you to say you terminated your employment at that time. 

The Witness: No, I didn’t terminate my employ- 

380 ment until March 15,1929. 

The Court: All right, sir. 
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By Mr. Denit: 

Q. D£d you leave the abbatoir before March 15,1929 ? A. 
Yes, I was sent back down to the Keane Provision Branch, 
November 1,1928. 

Q. From the time you first had occasion to observe the 
operations of the stockyards and the abbatoir in 1906 and 
1907, down to the time you left the abbatoir and your em¬ 
ployment with Gobel in 1928, did you observe the way the 
stockyard was operated so far as the admission of cattle 
and livestock? A. Yes, I knew all about the operation of it. 

Q. I show you w’hat has been admitted in evidence here 
as a plot plan and ask you to refer to that, please, sir, and 
indicate to us the property of the stockyards during the 
time you were familiar with it. 

The Court: Is that the same as this one ? 

'Mr. Denit: The same as you have before you, yes, sir. 

The Witness: The stockyards own all of the property 
from the corner, I will correct that, the abbatoir took up 
this space across here which was the Loeffler department 
here in the front, and the abbatoir and all that operation 
took up the balance of it over to where it reads here “Ga¬ 
rage and animal storage,” the section in there of about 
two acres. 

By Mr. Denit: 

381 Q. Is all of the remaining property shown on this 
plat, that is the property to the north, the property 
to the east, and the property to the south, operated by the 
stockyards ? A. It was. 

Q. Now, Mr. Keane- 

The Court: Show me that, because I can’t see what you 
are talking about. What property is it you say was owned 
by Gobel? 

Mr. Denit: All of the property to the north, all of the 
property to the east, and property to the south, was owned 
by the stockyards. This property in here was owned and 
operated by the abbatoir. 
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The Court: The abbatoir had no connection with the 
Gobel crowd? 

Mr. Denit: The Gobel crowd acquired the abbatoir by 
various deeds. 

The Court: All right. In other words, they owned all 
of it, that is what you mean. 

The Witness: Who owned it all, sir? 

The Court: The Gobel people. 

The Witness: No, the Gobel people owned only this space 
occupied by the abbatoir. 

The Court: I understood Mr. Denit to say that it ac¬ 
quired this abbatoir property. 

The Witness: They did, sir. 

382 The Court: Then, they owned it all. 

The Witness: All of the abbatoir? 

The Court: Which didn’t they own, sir, please? 

The Witness: They didn’t own this property out here, 
nor did they own this property across through here, nor 
this property up here. They only owned the two acres 
that the buildings sat on pertaining to the abbatoir. 

The Court: All right, sir. 

By Mr. Denit: 

Q. Now, Mr. Keane, there was a 25-foot paved roadway 
leading from Benning Road into the property on the north 
of this area here, was there not? A. Twenty-five foot- 

Q. Leading from Benning Road into the Loeffler prop¬ 
erty? A. Into the Loeffler and abbatoir property, that 
is on the east side parallel with the railroad tracks. 

Q. Now, was there a passageway or alley into the abba¬ 
toir east of that paved road? A. Yes, this was the main 
entrance here. 

Q. Now, will you describe that entrance and that alley- 
way, as you remember? A. As you turn into the main 
stockyard entrance? 

Mr. Wheatley, Jr.: If the Court please, will you just put 
that down so the Court can see it, please? 
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The Witness: This is Benning Road before the 

383 bridge was built or afterwards, all live animals 
brought in were brought into this driveway here, 

that came in by truck or wagon. This office shown here 
was right up close to this main entrance here. The hog 
pens—there was a double gate across there, right at the 
north side of the hog pens, those gates having been used 
primarily for hogs going into this pen, were only about 
four feet high. They were double, heavy gates, reinforced 
inside, because they had quite a swing from both sides 
to close this off here. 

By Mr. Denit: 

Q. By “ this,’ you mean the passageway? A. Close the 
passageway off. There was another set of gates here, the 
purpose of this was when hogs were brought in, this big 
door there at the hog pens wrhere the truck or whatever 
it was was backed in, the hogs were unloaded, should any 
of them get loose, they couldn’t get out to the north nor 
could they get out to the south. 

The Court: On account of the gate, you mean? 

The Witness: On account of the gates, sir. Handling 
livestock, Your Honor, you have got to have gates, this 
whole place is gates. These gates across here were the 
main gates and the main entrance to the stockyards. Those 
gates wrere locked at the end of the day and were kept 
locked until the stockyards opened in the morning. Then 
here was this other pair of gates- 

384 By Mr. Denit: 

Q. By “here,” you mean approximately where? A. 
Right this lane coming in front of the Loeffler building 
where all the animals unloaded from the railroad cars, 
came over here across this bridge and along this front of 
the Loeffler building. 

The Court: Is it your testimony that that particular 
alley or lane was only used by the predecessors in title of 
the defendant, is that your testimony? 


The Witness: Predecessors of the defendant? 

Mr. Denit: Mr. Kogod. 

The Witness: It was only used by the stockyards, other 
than what traffic had to come over here to remove acids 
from the plant, fertilizer from the plant that was sold for 
delivery by truck. 

The Court: Well, was the fertilizer and your acids and 
the pens, all owned by the same people? 

The Witness: No, sir, the fertilizer and acids were owned 
by the plant. 

The Court: Your testimony is that the alley was used by 
anybody who had a business place in that territory, is it? 

The Witness: My testimony is that that was only used 
for the bringing in of livestock for the stockyards or busi¬ 
ness pertaining entirely to this plant. 

The Court: They were the only people that had 
385 any business in there, weren’t they? 

The Witness: That is all. 

The Court: All right, sir. 

By Mr. Denit: 

Q. Now, you have described two sets of gates. Were 
there other gates in that alleyway? A. Another set of 
gates swung from this corner of the building here, they 
were high gates, and they were high gates because if they 
brought in hogs, this gate was closed, this gate was swung 
open, the hogs would come through and go down here and 
into the hog pen. If they were lambs or sheep or cattle, 
this gate was closed across here, this gate was open. There 
was a gate just about here. 

Q. About here, would be about the center of the Loeffler 
building? A. Approximately the center, a short distance 
up here, giving room enough for trucks to unload in that 
section right in there, and if they were cattle, they came 
on up here and went up to the cattle pens. If they were 
lambs or sheep, this gate was closed here and the lambs 
went down this driveway here down to these sheep pens; 
continuing on, as the cattle would come up here, if the 
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cattle were going directly into the slaughtering plant, there 
was a gate across here that would stop them from going 
further up in the yards, and a gate across here and 

386 the animals would be driven through this narrow 
passageway that went underneath there, direct into 

the abbatoir to be killed. 

The Court: I don’t know whether either side wants to 
go to the Court of Appeals, but if you do, I don’t know 
what kind of a record you have got. It says here and there 
and there, and so on, there is no way in the world that the 
reporter can know wdiat you were talking about. 

By Mr. Denit: 

Q. The third gate is about the center of the Loeffler 
building, that would be the east side of the Loeffler build¬ 
ing, is that correct? A. That is correct. 

Q. Where was the fourth gate? A. The fourth gate is 
this gate here. 

Q. Approximately located where? A. Bight at the cor¬ 
ner, at the south corner of the abbatoir building. 

Q. That is the building designated on this plot plan as 
the abbatoir? A. As abbatoir. 

Q. Were there other gates in that passageway? A. 
There w*as the other gate about 50 feet beyond that for 
holding animals to drive them into the abbatoir, and there 
is another gate at the end of this passageway or alleyway 
at the extreme end of it, that was locked and kept 
locked. 

387 The Court: Is it my understanding that the abba¬ 
toir and stockyards were not owned by the same peo¬ 
ple, or that they were owned by the same people? 

The Witness: Separate entirely. 

The Court: All right. ■ 

By Mr. Denit: 

Q. Now, the gate at the extreme end of the passageway, 
you say, w r as locked and kept locked all the time? A. As 
far as I know, I never knew T of it being open. 
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Q. How about all the rest of the gates you have de¬ 
scribed, were they left open or closed at the end of the day? 
A. This gate here, the first gate you come to on the en¬ 
trance to this passageway was locked the end of the day 
and kept locked until the next morning, and the yards op¬ 
ened at 6 or 7 o ’clock, whatever time they had to be. 

Q. When were they closed? A. They were closed about 
4 or 5 o’clock in the evening. 

Q. I show you a photograph which has been marked 
Defendant’s Exhibit No. A-8 and direct your attention to 
the building. Can you identify that building? A. Yes, 
that is the old Loeffler department building. 

Q. Were any of these gates that you have described, 
attached to that building? A. Yes, there was a gate at 
the far corner and about half way up, in fact, there 
388 is the hinge right there in the picture, you can still 
see it. 

Q. Have you seen that hinge lately? A. Yes, I saw it 
last Friday. 

Q. Do you know, Mr. Keane, when the abbatoir ceased to 
operate? A. The early part of 1932, the best of my knowl¬ 
edge. 

Q. And there was a fire at the abbatoir sometime after 
it ceased operation, was there not? A. Yes. 

Q. Do you recall approximately when? A. Around 
1934 or 1935, I don’t remember the exact time. 

Q. Novr, you said these gates on this passageway were 
locked and kept locked. Who kept the keys to them? A. 
The stockyard company, as they kept the keys to all pens. 

Q. As a result of the fire, what was the condition of the 
abbatoir, do you know? A. From a distance of about 300 
feet, that was as close as I bothered getting to it, in fact, 
I examined it from the bridge, that was gutted out. 
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Q. During the time you are familiar with the operation j 
of the stockyards, do you know of any instance when | 
389 the officials of the yards prevented the use of this 
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alleyway or passageway down to the abbatoir? A. I 
recall one incident when the stockyards company raised 
the price of feed to the animals, this happened to be hay 
for cattle, and my father purchased a load of it and sent 
it out there to feed the animals which his company owned, 
and Mr. Dilly, who was head of the yards, stopped us im¬ 
mediately. 

• •••••••• 

Q. Who was Mr. Dilly, what connection did he have with 
the stockyards? A. He was president of the stockyards 
company and, to the best of my knowledge, controlled it. 

Q. You say he stopped your father from bringing the 
hay in there? 

*•••••••* 

390 Q. Were you there at the time? A. I was. 

Mr. Denit: You may cross-examine. 

Cross-Examination 

By Mr. Wheatley, Jr.: 

Q. Who did you say you worked for? A. What, now? 

Q. No, at the time the Gobel Company- A. What 

time? 

Q. In 1928. A. In 1928, I worked for the Keane-Loeffler 
branch of the Gobel Company, it was only controlled by 
Gobel. 

Q. How long did you work for them? A. From July, 
1928, until March 15, 1929. 

Q. Now, the Keane-Loeffler Company changed its name 
to the Gobel-Loeffler Company, didn’t it, and then later 
changed its name to Adolf Gobel, Inc., isn’t that right? 
A. They changed the name from Keane-Loeffler to 
Gobel. 

391 Q. Gobel-Loeffler, and then to Adolf Gobel, Incor¬ 
porated, didn’t they? A. I recall the Adolf Gobel, 

Inc., I don’t remember that change. 

Q. It was the same interests, Keane-Loeffler, Keane- 
Gobel, and then became Keane-Gobel? A. Never Keane- 
Gobel that I know of. 
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Q. Who was president of Adolf Gobel, Inc? A. 
Frank- 

Q. Did you know a man named Frank Swiger, who was 
president of Adolf Gobel? A. Of the Washington De¬ 
partment? 

Q. I show you a paper filed December, 1936, bearing the 
signature of E. D. Swiger as President of Adolf Gobel, 
Inc. W T as he the President, that you ever knew of? A. 
Not when I was there. 

Thereupon, Louis W Gray, was called as a witness by the 
defendants and, having been first duly sworn, was exam¬ 
ined and testified as follows: 

Direct Examination 

• •••••••• 

392 Q. Did you ever work at the Union Stockyards? 
A. Yes, sir. 

Q. During what period of time? A. Around 23 years. 
Q. Beginning when and ending when? A. I would say 
around 1909 and 1931 or 1932. 

Q. During that period, were you vrorking for the 

393 stockyard company or for the abbatoir? A. I 
worked for all three of them, but I remained the 

same place. 

The Court: Worked for what? 

The Witness: All three, different firms, but they are at 
the same place. 

By Mr. Denit: 

Q. Yen mean by all three, either the Union Stockyard or 
the Washington Abbatoir, or what other concern? A. 
Adolf Gobel. 

Q. Adolf Gobel. I take it you are familiar with the 
layout of the stockyard and the abbatoir? A. Yes, sir. 

Q. During this 23-year period, what sort of work did you 
do out there? A. I purchased the livestock. 
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Q. And that would be livestock brought in by farmers 
from the neighboring community? A. Yes, sir. 

Q. I show you a plot plan which has been introduced in 
evidence here and ask you if you will point out to the 
Judge the way by which the livestock was brought to the 
abbatoir, as you purchased it from the farmers. 

• •••••••• 

The Court: This is the Benning Road, right here. 

The Witness: Benning Road—now, where is the 

394 front gate of the stockyard, then I can tell you. Is 
this Benning Road right here? 

By Mr. Denit: 

Q. Here is the B. & 0. Railroad tracks, up here. Was 
there an entrance to the plant from Benning Road near the 
railroad tracks? A. Yes, sir. 

Q. Point that out to us. A. This way. 

Q. Running alongside of the railroad ? A. That is right. 

Q. Now, was there an entrance to the stockyard at some 
other point? A. The main entrance. 

Q. Where was that? A. That was right in front of the 
stockyard office. 

Q. Here is the stockyard office, indicated here. A. Yes, 
sir. 

Q. Now, was it east of the stockyard office? A. East, 
that is right. 

Q. Is this the roadway that is marked there, here are 
the hog pens below. A. Oh, this is the hog pens, that is 
the alley. 

Q. That is the alley. Is that the alley that live- 

395 stock came in there? A. Yes, sir. 

Q. All right, will you tell the Judge whether there 
were any gates in that alley? A. Yes, sir. 

Q. Point them out to him, as nearly as you can. A. 
Here is a hog pen, right here. 

Q. No, that is the field office. Here is the hog pen below 
that. A. Hog pen, well- 
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Mr. Wheatley, Jr.: Your Honor- 

Mr. Denit: I think we have a perfect right to point out 
to him what is printed on the paper. 

The Witness: Here is the hog pen here, this was the office 
over here, there was a gate right there, right there. Now 
farther up, there was a little bridge right here. 

Mr. Denit: You have got the wrong place. 

The Court: Wait a minute, let him do it. 

The Witness: And on the south end of the hog pen, there 
was another gate and here comes the little bridge right 
here where the creek was, then there was another gate 
right there. Farther up right on straight up this alley, 
the edge of the abbatoir. 

The Court: Now, are you mixed up, this is supposed to 
be the alley here, sir. 

The Witness: Oh, it is? Well, up here was the 
396 end of the abbatoir, and there was one gate there 
of 30 feet south, there was another one making a 
double gate right there. On the end, the extreme end of 
the lane, there was another gate. 

The Court: All right, sir. 

By Mr. Denit: 

Q. Now, with respect to the gate at the entrance to this 
passageway near the office and near the hog pens, was that 
kept locked or open? A. Locked at night, both ends. 

Q. And how about the gate at the extreme end of the 
passageway? A. Locked. 

Q. And how about these gates in between, that you have 
referred to? A. They was kept closed. 

Q. Who kept the keys to those locks ? A. The stockyard 
man. 

Q. And can you describe the locks to us? A. Well, there 
was—yes, they was great big oldtime locks. 

Mr. Denit: You may cross-examine. 
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Cross-Examination 

By Mr. Wheatley, Jr.: 

Q. That alleyway you pointed out, ran along the 

397 whole side of the abbatoir property, didn’t it? A. 
You mean the stockyard lane ? 

Q. Yes, it ran right back to the end of the abbatoir prop¬ 
erty, didn’t it? A. That is correct. 

Q. And they used that to take the fertilizer out of the 
abbatoir and the coal and run the cattle into the slaughter¬ 
house and everything, didn’t they? A. That is right. 

• •••••••» 

Thereupon, George Robert Padgett, called as a witness 
on behalf of the defendant, being first duly sworn, was ex¬ 
amined and testified as follows: 

• *##*#•#• 

398 Q. What sort of work do you do? A. I am a but¬ 
cher for the Southern Hotel Supply. 

Q. How long have you been a butcher? A. I been a 
butcher for 30 years. 

Q. Were you ever employed at the Washington Abba¬ 
toir? A. I was. 

Q. During what period of time? A. Around 1928 to 
1931. 

Q. And you were employed as a butcher there? A. I 
was. 

Q. By whom? A. Well, then, after Keane sold out to 
Gobel, I went out there with Gobel. 

Q. Prior to that time, you worked for the Keane Com¬ 
pany? A. That is right. 

Q. Are you familiar with the stockyard adjacent to the 
abbatoir? A. Yes, sir. 

Q. Did you have to pass through the stockyard in order 
to get to your place of employment? A. Yes, sir. 

Q. Will you look at this plot plan which has been re¬ 
ceived in evidence here and show us the entrance 
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399 to the stockyard? A. Well, this is Benning Road, 
then you come in here to the stockyard and the first 

pens was the hog pens. There was a low gate, around 3^2* 
4 feet high. 

Q. With respect to the entrance to the yard, what was 
the location of that gate? A. Well, there was the office, 
the stockyard office was here, I would say it was down about 
here near the hog pen. 

Q. Was the gate used to close the passageway? A. Yes, 
sir. 

Q. Were there other gates in this passagewmy up to the 
abbatoir? A. It was. 

Q. Would you indicate to us, generally, where they 
were? A. Well, this is the end of the building, there was 
a gate on this fence line and then there was a gate- 

Q. Now, the fence line you are pointing to is located 
where? A. That run alongside the building to the rail¬ 
road w r here they brought the cattle in from the railroad. 

Q. That would be the building at the extreme north end 
of the property? A. That is right. They closed that gate 
off to run the cattle up into the roadway and then there 
was another gate at the end of the building, which 

400 turned them off to run back to the hog pen, if they 
had hogs that come in, and then on the other side 

of the bridge was a gate. And then, there was an unload¬ 
ing platform where the farmers used to bring in the cattle 
on the other side of that little bridge, there was two gates 
there, as far as I can remember. 

Q. How about at the extreme end of the passageway? 
A. Well, at the end of that, there was a gate all the way 
to the end and all the way up there was a gate where they 
used to run into the slaughterhouse, there was two gates 
there where they used to close off to run them into the 
killing pens. 

Q. Now, with respect to the gate at the end of the pas¬ 
sageway, do you know whether or not that was closed or 
left open? A. Well, that was closed. 

Q. Was it locked? A. Overnight, it was locked. 
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Q. What time did the abhatoir cease operations during 
the day, do you know? A. Around 4:00 o’clock. 

Q. And did the stockyard remain open after that? 
A. Not as I recall. 

Q. In the morning, was that gate open or closed at the 
entrance? A. Well, before business started, it was always 
closed. I! 1 » 

401 Q. Did you ever see it locked? A. Well, I can’t 
recall seeing it locked. 

Q. How about the gate at the extreme end of the pas¬ 
sageway? A. Well, that was always kept locked. 

Mr. Denit: You may cross-examine. 

Cross-Examination 

By Mr. Wheatley, Jr.: 

Q. Mr. Padgett, where was your office, or where did you 
work in this set of buildings? A. I worked in the slaugh¬ 
terhouse. 

Q. Would you tell us, please, where that was? A. This 
is the abbatoir here. 

Q. Is that what you call the slaughterhouse, sir? A. 
That is what we call the slaughterhouse. 

Q. Was this alley used to get into that slaughterhouse? 
A. That is where the gatew-ay went into, where they used 
to drive the cattle in to killing. 

Q. Do you remember where the fertilizer plant was? A. 
Well, the fertilizer plant was over to the left of the slaugh¬ 
terhouse. 

Q. It was back here at the end, wasn’t it? A. Well, I 
would say after you had gone into this gateway, you run 
into the slaughterhouse, there was an areaway that used 
to go to the fertilizer. 

Q. Did you use this alleyway to get back into the 

402 fertilizer? A. Yes. 

Q. So that the alleyway was used to get into this 
side, and also onto the stockyard side, wasn’t it? A. Well, 
the roadway, the pens was on this side and the slaughter¬ 
house was on this side, on the right-hand side. 
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Q. That is right, the pens were all on the east side and 
the abbatoir properties were all on the west side. A. That 
is right. 

Q. And they used the alley to go either side? A. That 
is right. 

Q. And the gates were open and closed simply to move 
the cattle, hogs or pigs into one pen or another, or in the 
slaughterhouse. ! 

• 

I 

Q. Besides, I assume you used this alleyway, Mr. Pad¬ 
gett, going back and forth to your place? A. Yes, sir. 

Q. Did any other people use it going back and forth to 
that place? A. The fellows working there, and people 
used to bring their cattle through there to the unloading 
platform. j 

• ••#••••• 

403 Thereupon Solomon Grossberg, called as a wit- ! 
ness on behalf of the defendant, having been first 1 

duly sworn, was examined and testified as follows: 

• •••••••• 

Q. Mr. Grossberg, will you give us your full name, 
please? A. Solomon Grossberg. j 

Q. You are a member of the Bar of this Court? A. I j 
am. j 

Q. You have been for how many years? A. Approxi¬ 
mately 20. ! 

Q. You have engaged in active practice here in the 
District? A. I have. | 

Q. In 1945 and 1946, were you attorney for Fred Kogod? 

A. I was. 

Q. Did you have occasion to go with him to the prop¬ 
erty in the vicinity of the old Washington Abbatoir? 

404 A. Yes, I recall an occasion of that kind. i 

Q. On that occasion, did you and Mr. Kogod have I 
some conversation with Mr. Cogito? A. We did. 

Q. Will you tell us as nearly as you can recollect, what 
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that conversation was? A. Mr. Kogod and I had gone 
out to the property to look over the condition where Mr. 
Cogito’s property, which adjoined his, was being used for 
the, I believe they were using the back part of it as a 
lumber yard or millwork yard, and he had opened a fence 
or a gate between the rear of his property and into Mr. 
Kogod’s lot, and trucks were crossing Mr. Kogod’s prop¬ 
erty to get into Mr. Cogito’s property. 

Q. Crossing from where to -where? A. Well, they were 
crossing from various parts of Mr. Kogod’s property into 
this gate that was on the common property lines between 
Mr. Kogod’s and Mr. Cogito’s property. In other words, 
this gate was, I would say, on the east side of Mr. Cogito’s 
property. We met Mr. Cogito on there and Mr. Kogod 
complained about this gate being kept open, or the exis¬ 
tence of the gate, and Mr. Cogito said that he had left 
definite instructions to keep it closed and he was sorry it 
was open. As a matter of fact, there was some locks 
on the gate at the time and he promised that he would 
keep it closed. 

Q. Look at the photograph which has been marked 
405 Defendant’s Exhibit No. A-4, and tell us whether 
or not that shows the gate or gates that you refer to. 
A. That appears to be the gates, but when I saw it, they 
was not open, they was closed and there was a lock, a chain 
with a lock holding the two gates together. 

Q. Was that locked in pursuance of the conversation 
between Mr. Kogod and Mr. Cogito that you have just 
related? A. Well, it happened to be on a Saturday, I 
think, that we were there and it was already locked when 
we got there; it was locked and he promised to keep it 
locked and he said that he had told the men to keep it 
locked. 

Mr. Denit: You may cross-examine. 
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Cross-Examination 

By Mr. Wheatley, Jr.: 

Q. How many times did you talk to Mr. Cogito? A. On 
the property, I only spoke to him, as I recall, that one 
occasion. 

Q. Just the once? A. That is my recollection, I might 
have spoken to him on the telephone, but I can’t definitely 
recall. 

Q. Well, it was only one occasion, that you recall, that 
you spoke to him at the property? A. That is right, to 
my best recollection, that is right. 

406 Q. Can you tell us the date? A. I would say, 
well, I wouldn’t know the date, probably four, five 
or six years ago, something like that. 

Q. Did you make any memorandum of the date? A. I 
did not. 

Q. Did you tell us the whole conversation you had with 
Mr. Cogito? A. I can’t possibly repeat to you verbatim 
the whole conversation. 

The Court: He didn’t ask for that, he wants the sub¬ 
stance of the whole conversation, sir. 

The Witness: Well, the conversation was, well, the sub¬ 
stance of the conversation was that he would keep the gate 
closed. As a matter of fact, around—if I can have a pic¬ 
ture, if you have a plat of this property I could refer 
to- 

By Mr. Wheatley, Jr.: 

Q. Can you tell us, without referring to it? A. Yes, I 
can. On the north side of the building which is also the 
north side of Mr. Cogito’s property as it bends around 
on a line parallel with Benning Road- 

Q. Yes, sir. A. -there used to be a window toward 

the, well, the east side, that is on the north side of that 
building but towards the eastern side of it, which Mr. Cogi¬ 
to changed into a door with a platform and that platform 
led out into Mr. Kogod’s property. And some discus- 
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407 sion was had between ns at that same time about 
the existence of that platform and door, and Mr. 

Cogito said, “Is it all right for me to keep this until yon 
need to use this property?” And Mr. Kogod said, “Yes, 
until I need this property, it is all right for this platform 
to be out here.” And he promised at that time not to 
keep those gates open at all. 

Q. Now, those gates that yon are speaking of, they are 
on the north end of the property then, are they? A. No, 
they are not to the north end of the property, they are on 
the east end of the property, south of the building. 

Q. Wasn’t your discussion with Mr. Cogito because the 
trucks came out of that gate and were going across the 
parking lot there by the Senator Theater, isn’t that what 
your conversation was aboi|t? A. Our discussion was 
about trucks coming out onto that property at all. 

Q. Yes, sir, and trucks coming out of the gate and wasn’t 
the thing precipitated by the fact that Mr. Kogod said that 
the trucks were going across the parking lot? A. That 
is part of it. 

Q. Isn’t that right? A. The use of the property; as a 
matter of fact, we went out to see the whole situation. 

Q. Didn’t Mr. Cogito say he would see that the 

408 trucks would stop going across the parking lot? 
A. My recollection is he said he would see the trucks 

did not use the property, did not use those gates. 

Q. And you were speaking, then, of the parking lot, 
weren’t you? A. We were talking about the use of those 
gates. 

Q. Did you mention the alley that ran alongside of his 
property? A. What alley are you speaking of? 

Q. I am speaking of the alley that ran alongside of Mr. 
Cogito’s property out to Benning Road on the east side of 
his property. Did you speak of that? A. An alley? 

Q. Yes. A. I didn’t know there was an alley. 

Q. You never knew there was an alley? A. No. 

Q. Did you ever know Mr. Cogito claimed an alley? A. 
Not until you filed a suit, or just before you filed a suit. 
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Q. Did you ever know that Mr. Cogito claimed he was 
entitled to a right-of-way alongside the east part of his 
buildings? A. No, sir, I never knew that. 

Q. I beg your pardon, sir, would you look, please, 

409 at this letter. I think you wrote a letter October 
28, 1942, did you not, sir? A. Well, it is my hand¬ 
writing, let me read it. 

Q. Does that answer a letter you received from Mr. 
Cogito? A. Will you pardon me until I read this letter, 
please, sir? 

Q. Go right ahead, sir. A. Yes, I wrote him this letter. 
Q. Now, this letter mentions the roadway between the 
respective properties, doesn’t it? A. That is an alleged 

roadway that he alleged- 

Q. Then, he had alleged there was a roadway there? A. 
Yes, sir. 

Q. But you had forgotten that? A. That is correct, that 
is ten years ago. 

Q. But you had forgotten that? A. Yes, sir, ten years 
ago, I can forget. 

Q. How long ago was this conversation you allege you 
had with Mr. Cogito, in which he was closing the gates? 
A. Oh, I say between four, five and six years ago. 

•*•••#••# 

410 Thereupon, Joseph Cogito, the plaintiff, called in 
rebuttal, having been previously sworn, was ex¬ 
amined and testified further as follows: 

**••••*•# 

Q. Did you testify in chief, Mr. Cogito, respecting all 
the conversations you had with Mr. Kogod? A. Not all 
of it, no, sir. 

**•**#••# 

411 Q. Mr. Cogito, in Mr. Kogod’s testimony of yes¬ 
terday, he said that he had met you and Mr. Gross- 

berg on Saturday, a Saturday between 11 and 12, and that 
you had told him that you had hired a man to put on the 
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gates, that you had bought the fencing from surplus and 
that the gates were a mistake, and that you walked around 
the property and that you ordered one of your men to lock 
the gate and keep it locked. A. That is not correct. 

Mr. Denit: Just a moment. 

By Mr. Wheatley, Jr.: 

Q. And the man put a heavy chain around the gate and 
a lock on it and the gate was locked for a long while. Will 
you tell the Court whether that is the conversation you had 
with Mr. Kogod and Mr. Grossberg? 

Mr. Denit: Your Honor please, my recollection is very 
clear that I asked Mr. Cogito that question on the witness 
stand and he denied he had any such conversation or any 
conversation like that. 

The Court: If the defendant agrees he has already tes¬ 
tified he never had the conversation- 

• •••••••• 

412 Q. Mr. Cogito, did you have a conversation with 
Mr. Kogod relative to restrictions of trucks using 
the parking lot? A. I did. 

Q. When, where and what was that conversation? A. 
The last conversation, the subject was on November 20, 
1948. Mr. Kogod and Mr. Grossberg were present. 

Q. And what was that conversation? A. That conver¬ 
sation was that Mr. Kogod and Mr. Grossberg, who ob¬ 
jected to the trucks going through the parking lot from 
my gate to the driveway between the Giant and the Wool- 
worth Store—I state then that I realize the situation, his 
position, if I was in his place I probably would feel like 
he did, but if he wanted to stop that traffic there, he should 
put a policeman or no trespassing sign or no trucks al¬ 
lowed, or a watchman. 

Q. What conversation was had with respect to non-use 
of the alley? A. None whatsoever. 

«•••••••• 


413 The Court: Gentlemen, the Court would like to 
have the plat made by the Coast & Geodetic Survey 

and also by the office of the Surveyor of the District of 
Columbia. 

Mr. Wheatley, Jr.: Your Honor spoke of the one by the 
Surveyor of the District of Columbia, do you mean the 
1906 survey, sir, or the one that was made for the plaintiff? 

The Court: No, I mean the 1906 one. 

Mr. Wheatley, Jr.: All right, sir. If Your Honor please 
if I may, before I close, ask the Court to take judicial 
notice of the Equity No. 63,228; we offer that in evidence. 

The Court: What is it about? 

Mr. Wheatley, Jr. :It is about the Gobel litigation with 
the District of Columbia concerning the reconstruction of 
the abbatoir facilities. 

The Court: All right. 

Now, gentlemen, I want some information and I can 
get it from counsel on both sides. Here is a plat that 
vras published in 1895 by the Coast & Geodetic Survey, the 
witness stated he thought it was made about 1888 or 1889, 
as I remember. 

Mr. WTieatley, Jr.: Yes, Your Honor, it is shown on the 
certificate sir. 

The Court: Now, first, I would like to know, unless this 
land was owned at the time by the United States Govern¬ 
ment, what wms the purpose of this survey; and it 

414 could not have been owned by the United States 
Government, because the Union Stockyards are 

shown here and also various buildings. So, what is the 
significance of this particular plat, legally? 

Mr. Wheatley, Jr.: The purpose of that, sir, is to show 
that at that time the topographical layout of the ground in¬ 
dicated that there was an alley then in existence on the 
place, not the question of the ownership but physically 
there was an alley there. 

The Court: This plat, as I understand it, is not recorded 
among the land records of the District of Columbia? 
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Mr. Wheatley, Jr.: No, Your Honor, it is a government 
record of the United States, but not in the land records. 

The Court: What was it made for, do you suppose? 

Mr. Wheatley, Jr.: It was a topographical survey of 
the whole of the District of Columbia, that is a section of 
it. It showed the lands and the roads in the District of 
Columbia. 

The Court: Now, here is a plat made by, it says Union 
Stockyards, and it was made in 1906 by the Surveyor of 
the District of Columbia. Now, what legal significance 
has it? *i 

Mr. Wheatley, Jr.: That also shows the existence of /the 
alleyway which is now in question, it existed at that time 
on the records of the Surveyor’s office. 

The Court: Well, there is an alley here which seems to 
correspond, in fact, there are two alleys here which seem 
to correspond in general direction with the so-called 
415 subsidiary alley which is claimed by the plaintiff. 

Mr. Wheatley, Jr.: Yes, Your Honor, and also 
the main alley, sir. 

The Court: Oh, yes, the main alley is on. 

Now, gentlemen, it is perfectly obvious that you can’t 
get title to property by deed and you can’t even get ad¬ 
verse possession by deed, unless the person who gives the 
deed owns the property, the deed is simply a nullity. 

Now, the only deed that is in evidence from the defend¬ 
ant’s standpoint is the deed to the defendant Now, if 
these alleys were for general purposes, or for the use of 
anyone who had business in that property or who owned 
businesses in the property, then despite the fact that the 
deed given to defendant might include the alleys, that con¬ 
veys no title to him to the alleys; but if the alleys w T ere, as 
I said before, recognized passageways, there is no way that 
the defendant could receive a conveyance of them from a 
previous owner of the property. 

Now, then, that would leave the defendant in the position 
where he would have to claim the alleys by adverse pos- 
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session. The only way yon can get adverse possession— 
I have put everything down here I can think of—the only 
way you can show adverse possession, the possession must 
be open, it must be exclusive, it must be notorious, it must 
be adverse, it must be hostile, and it must be under 

416 claim of right. Now if there is anything else you 
can think about, tell me, but that is all I can think 

about in five minutes when I put this down. I thing that 
about covers it. 

Now, the undisputed evidence in this case is that this 
main alley was used by everybody who owned property 
there. There were two people especially, the stockyards 
crowd and the abbatoir crowd, they both used the alley, 
and as far as the gates are concerned, they were put there 
for convenience, not to indicate a closing in, a claim by ad¬ 
verse possession of the title to the property, but were put 
there for convenience. 

Now, as to this additional alley—what do you call it? 

Mr. Wheatley, Jr.: The auxiliary alley. 

The Court: The auxiliary alley appears to run in the 
same direction as an alley shown on the survey made by 
the surveyors of the District of Columbia in 1906. There 
is no evidence in this case that the defendant ever acquired 
any title to that alley; if that was a recognized alleyway, 
it could only be acquired adversely to the public by ad¬ 
verse possession, and there is no evidence of adverse pos¬ 
session in the case. 

Now, the views that the Court has expressed are tenta¬ 
tive so that counsel may know just what is running through 
the Court’s mind. And there is evidence of use in this 
case since 1907, without a break of more than a few 

417 years at a time, the break not constituting an aban¬ 
donment but simply a non-use because the alley was 

not needed, up until 1937, I think, certainly 1933, that is 
also in evidence. 

Now, I will hear you, gentlemen, if you have anything to 
say. If you think the Court has stated the law incorrectly, 
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I hope you will tell the Court about it and he honest 
about it, I am sure you will do the latter. 

Mr. Wheatley, Jr.: For the second, sir, I am entirely 
satisfied with the Court’s summation of the facts. The 
plaintiff’s title, of course, has come down through this 
Union Stockyards Company which was the owner of all 
the property. Our deeds give us the right to the alleys, 
the appurtenances, the alleys as shown in the deeds, the 
alleys as shown on the plats, the alleys are part of the 
records of the government on exhibit here; they have been 
in constant use by owners of the property owned by the 
plaintiff since 1907. 

The Court: What is your theory of the defendant’s case, 
what is your theory of their legal title to these alleys? 

Mr. Wheatley, Jr.: The only title he has is a deed title, 
subject to our claim for the easement. 

The Court: Can you get title to property because some¬ 
body gives you a deed w’hen they don’t own anything to 
deed? 

Mr. Wheatley, Jr.: He maintains he has a deed. 

The Court: In back of my house in Denton, there 
418 is a marsh and there is a fellow in town who wanted 
a marsh, so he went and got somebody who didn’t 
own the marsh to give him a deed and he put it on record; 
he thought that gave him title to it, at least without ever 
taking any possession of the marsh that it at least started 
adverse possession; and the Court’s claim was “nonense, 
silly.” And unless these alleys have been acquired by 
adverse possession, they were laid out as alleys originally 
intended to be used as such, why no mere deed that some¬ 
body, who didn’t have title to the alleys, gave to the de¬ 
fendant could give him title to the alleys. 

Now, is that right or is that vrrong, in your opinion? 

Mr. Wheatley, Jr.: No, sir. We submit that these des¬ 
ignations in the plats of alleys restricted his possession 
and his ownership, so the alleys were excluded from his 
ownership. He has made a claim of right by reason of the 
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obstruction placed across the alley, therefore, we brought 
this suit to enjoin that obstruction and ask that the alley 
be reopened for our use and the use of the public. That 
is our contention, we have the right to use the alley. 

The Court: What about those gates that the defendant 
is relying on; te defendant takes the position because the 
gates were put up there and locked at night, that is evi¬ 
dence, he claimed, that he closed the alleys and claimed 
them at least by adverse possession which he says 

419 was twenty-two years, by one of his witnesses it was 
twenty-two years. What do you have to say about 

that? 

Mr. Wheatley, Jr.: Just what the witness said, that 
they were used to shuttle cattle into the various pens, not 
for obstruction of the alleyway. They were used, as Your 
Honor put it, for convenience. They blocked off, used a 
gate to make a passageway for cattle to move into a pen, 
but that wasn’t an obstruction on the use of the alley pas¬ 
sageway. As their own witness testified, that alley was 
uses for property, access and egress, and we respectfully 
say we do have that right of access through that passage¬ 
way. 

The Court: What have you to say about the auxiliary 
alley? 

Mr. Wheatley, Jr.: When we started this case, the aux¬ 
iliary alley didn’t seem to be in issue because there was 
no obstruction and, according to plaintiff’s testimony, has 
always been used; so far as the record shows now, there 
has been no challenge of our right to use it. 

The Court: Does, or does not, that appear to be an 
alley which was designated on the plat made by the Coast 
and Geodetic Survey? 

Mr. Wheatley, Jr. : It certainly does, Your Honor, and 
it also appears in the plat made by the surveyor in 1906, 
according to Mr. Fernald’s testimony. 

The Court: All right, sir. 

420 Mr. Denit: We disagree, You rHonor please, with 
the premise upon which Your Honor’s views were 
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announced, namely, that we have any burden of establish¬ 
ing title. Plaintiff here is undertaking to establish the 
right and, under the law, the burden of proof is upon the 
plaintiff to establish it. 

The Court: He doesn’t have to establish title; all he has 
to establish is that the alleys were used for the conveni¬ 
ence of the owners of the property, whoever they may have 
been, and the public who desired, for business reasons, at 
least, to use them. That is all he has got to do. 

Mr. Denit: The difficulty with that, as w T e see it, is the 
plaintiff is claiming an easement in this property, not 
that it is a public alley. 

The Court: I don’t care w T hat he is claiming. A court 
of equity has a right to pass upon the prayer for general 
relief, you know. 

Mr. Denit: Yes, Your Honor, but the Court is also 
bound by the admissions made by the plaintiff, both in 
his pleadings and in the conduct of the trial. Now, the 
plaintiff has admitted title to this property is in the de¬ 
fendant. There isn’t any question about that, he sets it 
out by metes and bounds in the complaint, he offered evi¬ 
dence of the conveyance from the defendant’s predecessors 
in title to the defendant, conveying by metes and bounds 
every foot of the property involved in this case. 
431 Now, he can’t blow hot and cold, and the Court 
can’t adopt a different theory. 

The Court: The Court can let him amend his pleading, 
if he did a foolish thing like that; I don’t know whether he 
did it or not. 

Mr. Denit: Your Honor please, the Court has before it 
the deed from the plaintiff’s predecessors in title to the 
Eastern Development Company, and then the Court has 
before it the evidence that Mr. Kogod and his wife took 
title from the Eastern Development Company, which was 
a corporation they formed for their convenience. 

The Court: The Court doesn’t think that, on the merits, 
you have got a shadow of a case. Of course, if the plain- 
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tiff has admitted something in his pleadings and doesn’t 
care to amend them, why, he may be out of court. I don’t 
know, I haven’t read his pleadings; I read the pretrial, 
that is all I read. 

Mr. Denit: In the pretrial order, the same admission is 
made, Your Honor please. Indeed, we go farther than 
that: the pretrial order expressly says that both parties 
claim from a common source of title, the defendant claim¬ 
ing the fee simple record title to all the property involved, 
the plaintiff claiming an easement upon one of three 
theories or all of them, namely, an easement by implied 
grant, an easement by prescription, and an easement by 
necessity. 

Now, the plaintiff has introduced evidence, as we 
422 conceive it, calculated to establish either one or all 
of those positions. There hasn’t been a shadow of 
doubt in the case, from the very beginning until now, that 
the plaintiff concedes the record title of this property is 
in the defendant. I think that is palpably clear, if the 
Court please. Indeed, Your Honor asked the question 
during the course of the trial, “Does the plaintiff admit 
that the defendant likewise has a right to the use of this 
alley?” and the plaintiff said, “Yes.” 

The Court: Well, that is true. 

Mr. Denit: Now, if that be true, then the title to the 
alleys cannot be in the plaintiff. 

The Court: Well, the Court thinks that the evidence in 
the case shows that these alleys are public alleys, as far 
as that is concerned. The Court doesn’t think that it is a 
matter of easement necessarily, at all; easement may be 
mixed up in it, but the Court thinks that the records in the 
case clearly show that these alleys never belonged to any¬ 
body, any individual. The Court is perfectly clear about 
that, sir. 

Mr. Denit: Well, I differ with Your Honor, of course, 
and that is the end of that; because the only evidence in. 
the case is the direct refutation of that, Your Honor, 
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namely, that title to this property was always in the Union 
Stockyards until conveyed away. And whatever right the 
plaintiff has is merely a right of use, if at all, to cer- 

423 tain portions of the property to which the defend¬ 
ants have title. 

The Court: Assuming the defendant has title to the 
property, and the Court doesn’t think defendant has; as¬ 
suming he has, the Court hasn’t any doubt that the plain¬ 
tiff has an easement. I don’t mean it as an exclusive ease¬ 
ment, the Court thinks the easement can be used by anyone 
who owns the property. The evidence on both sides is that 
the alley was used by not only your predecessors in title, 
but the plaintiff’s predecessors in title. 

'Mr. Denit: Precisely, but how was it used? It was used 
with the permission of our predecessors in title, as evi¬ 
denced by the fact that they controlled the time of day 
when people could come on this way, and they controlled 
the time of evening -when they could not come on it. 

The Court: The Court doesn’t think so. 

Mr. Denit: Your Honor, there isn’t a shadow of evi¬ 
dence to the contrary. Mr. Keane, Mr. Padgett, and Mr. 
Gray, who were there during a long period of time, testified 
the gate to the front of this alleyway was locked and that 
the keys to the gate were kept by the employees of the 
stockyard. 

The Court: That is merely a matter of convenience, sir. 
The alley was used, and certainly the plaintiff’s prede¬ 
cessors in title, there is no question but what they had a 
right to use the alley, and the gates weren’t locked except 
as a matter of convenience. The gates couldn’t 

424 have been there for any other purpose, except to 
keep the hogs and cattle in. 

Mr. Denit: If Your Honor please, they were kept there 
for the protection of the defendant’s business, that is, the 
Union Stockyards’ business. They were responsible for 
the safety of the animals that were lodged there, and they 
maintained this gate and maintained the yards, for what 
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purpose? To make a profit out of it. They were exer¬ 
cising control, the evidence is undisputed that the only 
people who did anything to keep this alleyway clean were 
the employees of the stockyards company. No employee 
of the abbatoir, no employee of any one of plaintiff’s suc¬ 
cessive predecessors in title, had the slightest policing 
authority over this alley. 

The Court: There is no evidence of that, one way or the 
other, sir. 

Mr. Denit: There isn’t any evidence they had authority, 
the Court can’t presume- 

The Court: The Court can’t presume on either side. 

Mr. Denit: No, sir, but I think Your Honor is presum¬ 
ing when you say there was a public alley in respect of the 
space to the north of the property and the space to the 
east. 

The Court: I haven’t any doubt about it in the world. 

Mr. Denit: There has been no dedication of any such al¬ 
ley, sir. 

The Court: These plats which are in evidence, the first 
one was made in 1888, show these alleys and show them 
clearly. 

Mr. Denit: Yes, sir, but Your Honor please, they 
425 show series of alleys almost as numerous as a laby¬ 
rinth all over the property. 

The Court: Besides the auxiliary alley, they show two 
more. 

Mr. Denit: There is one on the side of the Baltimore 
and Ohio Railroad, there is one leading from the B&O hack 
into the abbatoir, there is one on the extreme southerly end 
of the property, there are several leading down to the 
pens, the hog pens, cattle pens, and sheep pens, and they 
are designated as alleys certainly not for the purpose of 
describing technically something that constitutes an alley 
under a statute, and under our statute, the Court please, 
you can’t have a public alley without a recorded indication 
of it. There is no title in the public to any part of this 
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property, and Mr. Cogito knew that at the time he took 
title. Mr. Cogito’s deed doesn’t purport to give him one 
shred of right to anything more than a right-of-way over 
the twenty-five foot paved roadway to the north of his 
property. Mr. Cogito saw that; Mr. Cogito, in the fact 
of that, mortgaged the property three times and never, 
in any one of the mortgages, attempted to include a right- 
of-way over the so-called auxiliary alley or the main alley. 

And when Mr. Cogito and Mr. Kogod bought this prop¬ 
erty, what was its condition? It was such as to suggest 
to no one that Mr. Cogito’s claim of ownership ex- 
426 tended beyond the west side of the fence along this 
paved alleyway, and it certainly bad gone into dis¬ 
use, the property had been substantially abandoned. 
Every inch of the property claimed by the stockyards was 
enclosed by fences erected by the stockyards and main¬ 
tained by the stockyards. That is palpably clear, even 
by the ancient photograph that was admitted in evidence 
here, the place was completely fenced in order to protect 
the stockyard’s property. You don’t certainly, put fences 
around property simply for decoration, if the Court 
please. They were there to indicate the extent of own¬ 
ership asserted, and here were these gates which the 
stockyards controlled and which nobody else, so far as 
this evidence is concerned, has a vestige of right to control. 

We think that, on the contrary, in this case the burden 
of proof was upon the plaintiff to establish a right-of-way, 
that is the basis of the complaint. Now, there is no evi¬ 
dence in the case of any adverse use by the plaintiff or his 
predecessors in title. Everything that was done, was 
done with the permission of the stockyards, everything. 

The Court: There is no evidence of that, sir. 

Mr. Denit: Of course there is, Your Honor. 

The Court: Of course there isn’t any such thing, not a 
word of evidence of that. I don’t want to be impatient, 
sir, but there is no evidence of what you say. The evi¬ 
dence is that both the stockyards and the abbatoir had ac- 


265 


427 cess to the property, insofar as they needed access 
to the property, at all times, and that is all the evi¬ 
dence there is in the case. 

Mr. Denit: Mr. Keane testified his father undertook to 
bring some hay in there- 

The Court: I know Mr. Keane did, but he wasn’t the 
only witness in the case. The plaintiff had some seven or 
eight witnesses, all of whom testified there was access to 
that property for anybody who had business in there; 
there is no question aboltit that, and they were all wit¬ 
nesses who, as far as I know, had no interest in the case 
one way or the other. 

Mr. Denit: We don’t claim they had any interest in the 
case or didn’t tell the truth as far as they knew it, but not 
one of those witnesses was interrogated by counsel as to 
whether or not there was a gate in the property. 

The Court: You had the chance to do it, if you wanted to. 

Mr. Denit: We had a chance to do it, but were were not 
going to take a chance on getting answers from witnesses 
we had never seen, when we had evidence from witnesses 
we knew. Furthermore, the evidence produced by the 
plaintiff in the form of a photograph taken in October, 
1942, showed what these men said—Keane, Padgett, and 
Gray—was true, because the gate was still there and it 
showed in the photograph, a gate that would completely 
block passageway beyond the north wall of the so-called 
sausage factory. Those gates were there all the time 

428 according to Mr. Keane, who has known the prop¬ 
erty since 1906 and 1907. 

We submit, if the Court please, instead of showing an 
adverse use, all that you can say about the evidence on 
behalf of the plaintiff is that it shows a use, a use with 
the knowledge and consent of the owner of the fee, and 
those circumstances, under the decisions, do not constitute^ 
proof of adverse use. 

The Court: Of course they don’t, if that is the testimony; 
that isn’t the testimony, as the Court understands it. 
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The Court will hear the plaintiff further, maybe you 
can further clarify your position. 

Mr. Wheatley, Jr.: Your Honor please, I feel I would 
be arguing against my own position to take any position 
contrary to the one you have already stated. 

The Court: Yes, I know, but the defendant says your 
pleadings concede—and I haven’t read them, I read the 
pre-trial order which was the only thing necessary for me 
to read at that time—he said that you have conceded that 
he has the legal title to the land covered by these alleys, 
and the Court thinks that there is evidence that these 
alleys were intended to be kept open, not intended to be 
conveyed in fee simple to anybody. Now, have you made 
any concession in your pleading? 

Mr. Wheatley, Jr.: I respectfully submit that I 
429 have not. I said this, in my pleadings, that he has 
a deed which conveys to him all of the property 
which is included in these alleys. 

The Court: That is a very different position. 

Mr. Wheatley, Jr.: But we claim our easement and 
right-of-way in these alleys are paramount to that right- 
of-way granted to his right by that deed. 

The Court: Isn’t there evidence the alleys were original¬ 
ly intended, and always used to be, used as alleys to be 
used by the property? 

Mr. WTieatley, Jr.: Yes, Your Honor, that is exactly 
our point. All these deeds we put in show the alley was 
there; the 1906 deed, which gave us the right to use the 
alley and the alley is shown on the plats in evidence; it 
has been used consistently, by the testimony of witnesses, 
since 1907 when Kelle was there, until now; it has been 
used, according to the plats we have, Your Honor, since 
1884, the Coast and Geodetic Survey plat. We charge in 
our pleadings they have title to the land subject to the 
claim of the easement which existed in the alleys as they 
were then; that doesn’t concede he has title to the alleys, 
we say we have the right to use those. 
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If Your Honor says we have the right, but it is not an 
easement, it is a public alley, that gives us exactly what 
we want, anyhow. 

The Court: The defendant says, under the statute of 
the District of Columbia, a public alley can only be 

430 shown by dedication and recordation. I just don’t 
know about it because I have had no occasion to 

look into that phase of the situation. 

Mr. Wheatley, Jr.: I respectfully submit to Your Honor, 
without reference to the statute which my friend suggests, 
that this alley hase been shown in the land records since 
1894 in the original lease to the Washington Abattoir Com¬ 
pany ; it was shown on the plat attached to the deed; it has 
been shown in the records of the Surveyor’s Office ever 
since 1906; it is actually in existence as an alley; it was ap¬ 
parently intended to be dedicated to the public by the plat 
which is filed with the Surveyor which shows these alleys. 
Now, what interest the public may have in the alley, we are 
not concerned with. 

The Court: What you mean is that while there may not 
be any legal dedication of the alleys to the public, there was 
a dedication by long usage, dedication in equity, that is 
what you mean. 

Mr. Wheatley, Jr.: A dedication in fact; yes, sir. 

The Court: Well, in equity. 

Mr. Wheatley, Jr.: Yes, Your Honor, and that is our 
position. 

The Court: All right, sir. 

Mr. Denit: I don’t want to labor this question, if the 
Court please. 

431 The Court: That is all right, sir. 

Mr. Denit: I direct attention to paragraph 15 of 
the complaint: 

“The defendants own the property adjoining the 
property of the plaintiff, and said property was ac¬ 
quired by them as hereinafter set forth.” 
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Paragraph 16: 

‘‘The Union Stockyard Company conveyed to the 
Eastern Development Company by deed, dated June 
27, 1941, the property now owned by the defendants, 
described in the next succeeding paragraph.” 

And in paragraph 17: 

“It is alleged that the Eastern Development Com¬ 
pany conveyed to Fred S. Kogod and Celia Kogod, 
his wife, by deed dated”—it is described here—the 
property now owned by the defendant, in which said 
deed the property is described as follows:” 

If that doesn’t amount to a statement that the defendants 
own the property described in the deed— 

The Court: The Court doesn’t think that that means 
that the defendant owns the alleys. 

Mr. Denit: Then there was offered in evidence the deed 
which is referred to. 

Mr. Wheatley, Jr.: The deed has never.been offered. 

Mr. Denit: Maybe I am wrong, but you conceded 
432 that we had title to this property as described in 
paragraph 17 of the complaint. 

The Court: Gentlemen, the Court hasn’t a bit of doubt 
about this case, not a bit in the world. The Court will 
grant the injunction both as to the main alley and the 
subsidiary alley. 

(Whereupon, the foregoing proceedings were concluded.) 
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EXHIBITS. 

Plaintiff’s Exhibit No. 1 


This is to certify that the pages attached hereto con¬ 
stitute a full, true, and complete copy of a Deed, by and 
between, Alvin N. Bastable, et ux, Grantors, and Union 
Stock Yard Company, Grantee, Dated on the 14th day of 
October, 1887, and recorded on the 15th day of Novem¬ 
ber, 1887, at 11:15 A. M. in Liber No. 1280, Folio 452 as the 
same appears of record in this office. 

Ih Testimony Whereof, I have hereunto set my hand 
and caused the seal of this office to be affixed, this the 12th 
day of February A. D. 1951. 


[Seal] 


L. Shepard, 

Recorder of Deeds, D. C . 


By Eleanors Dagtje Williams, 

Deputy Recorder of Deeds . 


Alvin N. Bastable et ex 
TO 

Union Stock Yard Company 


DEED 

Recorded Nov. 15th 1887 11:15 A. M. (11) 

This Indentijre made this Fourteenth day of October, 
in the year, one thousand eight hundred and eighty seven, 
between Alvin N. Bastable and Geraldine S. Bastable, his 
wife, of the City of Baltimore, State of Maryland, of the 
first part, and Union Stock Yard Company a Corporation 
duly created under the laws of the State of New Jersey, 
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of the second part: Witnesseth, that said parties of the 
first part for and in consideration, of the sum of one 
dollar, and other valuable considerations to them in hand 
paid by said party of the second part, at and before the 
sealing and delivery of these presents, the receipt whereof, 
is hereby acknowledged, have given, granted, bargained, 
and sold, aliened, enfeoffed, released, conveyed, and con¬ 
firmed, and by these presents, do give, grant, bargain, and 
sell, alien, enfeoff, release, convey and confirm unto said 
party of the second part its successors and assigns forever, 
All those certain pieces or parcels of land situate and 
lying in the District of Columbia, known and distinguished 
as and being all of Lot numbered five (5), in the division 
of Joshua Beall’s estate among his heirs at law, of the 
lots laid off at the end of Anacostia Bridge. Lying on the 
Eastern side of the Eastern Branch of the Potomac River, 
containing three (3) Acres of land more or less, and 
situated on the South side of the public road leading from 
Upper Bridge to Marlborough, at the junction, or where 
said road crosses the Bladensburgh Road, and known as 
the corner Lot, except such parts as are used by the 
Baltimore and Potomac, and Washington City and Point 
Lookout Railroad, Being the same property conveyed to 
said Alvin N. Bastable in different parcels by five deeds 
recorded respectively in Liber No. 1252 folio 275, et seq., 
Liber 1252 folio 278, et seq., Liber 1252 folio 283 et seq., 
Liber 1266 folio 205 et seq., and Liber 1268 folio 497 et seq., 
of the Land Records of said District, reference to which 
is here made. Also part of a tract of land called ‘‘Fortune 
Enlarged,” and part of the tract conveyed to Albert C. 
Straus by deed from Selly B. Scaggs, et ux recorded in 
Liber R. M. H. No. 17 folio 209 et seq., of the Land Rec¬ 
ords of said District, being all of said tract bounded on the 
East by the Anacostia Road, on the West by the Washing¬ 
ton City and Point Lookout Railroad, now known as the 
Shepherd Branch of the Baltimore and Ohio Railroad, on 
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the North by the Alder, Dye, Carrick, and Fravers tracts, 
and on the South by the land belonging to the widow and 
heirs of Selly B. Scaggs containing twelve acres of land 
less so much as is occupied by the Baltimore and Potomac 
Railroad and said Baltimore and Ohio Branch railroad. 
Being the same property conveyed to said Alvin N. Bas- 
table by deed duly recorded in Liber No. 1252 folio 281, 
et seq., of the Land Records of said District, reference to 
which is here made, with the buildings, rights, privileges 
and appurtenances, to the same belonging, or in anywise 
appertaining, and all the estate, right, title, interest, claim, 
and demand whatsoever both at law, and in equity of said 
parties of the first part, or either of them of, in, and to 
the same. To have and to hold said parcels of land and 
premises with the appurtenances unto said party of the 
second part, its successors and assigns for its and their 
use and benefit forever. And the said parties of the first 
part, for themselves and for their heirs, executors, and 
administrators, do hereby covenant, promise, and agree, 
to and with the said party of the second part, its succes¬ 
sors, and assigns, that they the said parties of the first 
part, and their heirs, shall and will warrant, and forever 
defend, the said pieces or parcels of land and premises and 
appurtenances, unto the said party of the second part, its 
successors and assigns, from and against the claims of all 
persons claiming, or to claim the same, or any part there¬ 
of, by, from, under, through or in trust for said parties 
of the first part, or either of them, or their heirs. And 
further, that they, the said parties of the first part, and 
their heirs, shall and will at any and at all times here¬ 
after, at the request and cost of the said party of the sec¬ 
ond part, its successors and assigns, make and execute 
any and every other deed of assurance in law, for the 
more sure and effectual conveyance of the said parcels of 
land and premises with the appurtenances to the said 
party of the second part, its successors and assigns, that 


272 


the said party of the of the second part its successors or 
assigns, or its or their counsel, learned in the law, shall 
or may devise, advise, or require. In Testimony Whereof, 
the said parties of the first part, have hereunto set their 
hands and affixed their seals on the day and year first 
hereinbefore mentioned. 

Signed, sealed and delivered in the presence of 

Ph. H. Hoffman 

Henry B. Hem meter 

Alvin N. Bastable [Seal] 
Geraldine S. Bastable [Seal] 

State of Maryland, 

City of Baltimore, to wit: 

I Philip H. Hoffman, a Commissioner of Deeds, for 
District of Columbia, in and for the State and City afore¬ 
said, do hereby certify, that Alvin N. Bastable and Geral¬ 
dine S. Bastable, his wife, parties to a certain Deed, bear¬ 
ing date on the 14th day of October, A. D. 1887, and hereto 
annexed, personally appeared before me, in said State and 
City, the said Alvin N. Bastable and Geraldine S. Bastable, 
being personally well known to me as the persons who 
executed the said Deed, and acknowledged the same to be 
their act and deed; And the said Geraldine S. Bastable 
being by me examined privily and apart from her hus¬ 
band, and having the Deed aforesaid fully explained to 
her by me, acknowledged the same to be her act and deed, 
and declared that she had willingly signed, sealed, and de¬ 
livered the same, and that she wished not to retract it. 
Given under my hand and and Official seal, this 15th, day 
of November, A. D. 1887. 

Ph. H. Hoffman 

[Commissioner’s Seal] 
Commissioner of Deeds, for 
District of Columbia, in Maryland 
of Baltimore City 
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Plaintiffs Exhibit No. 2 

Pre-Trial Exhibit, R B H, Judge 

Know all men by these presents 

That whereas Adolf Gobel, Inc. filed a voluntary peti¬ 
tion for reorganization under Section 128 of Chapter X 
of the Act of Congress relating to bankruptcy in the Dis¬ 
trict Court of the United States for the Southern District 
of New York on September 29, 1941, which petition was 
duly approved by the Honorable Alfred C. Coxe, United 
States District Judge, by order entered on the 30th day 
of September, 1941; and 

Whereas, Charles Seligson was duly appointed trustee 
and Andrew E. Nelson was duly appointed additional trus¬ 
tee for Adolf Gobel, Inc., the debtor, on the 30th day of 
September, 1941, and thereafter duly qualified; and 

Whereas the said trustee filed his petition in said court, 
praying among other things for authority to sell certain 
real estate therein mentioned and hereinafter described; 
and 

Whereas such proceedings were had on said petition 
in accordance with the provisions of the Act of Congress 
relating to bankruptcy in such case made and provided 
after due notice, that on the 13th day of October, 1942 
said trustees were duly authorized by said court to sell 
the real estate mentioned in said petition and hereinafter 
described, at private sale to J. Cogito of Washington, 
D. C. for the sum of $30,500 free and clear of all encum¬ 
brances but subject to any and all covenants, conditions 
and restrictions of record affecting the said property or 
its use and subject to any and all violations or restrictions 
affecting the property or its use found or imposed by the 
Government of the District of Columbia, and to execute 
and deliver a proper deed to the purchaser of the real 
estate so sold, or his nominee; and 

Whereas an order was entered by the said District 
Court of the United States for the Southern District of 
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New York on November 27, 1942, which, among other 
things, removed the said Andrew E. Nelson as additional 
trustee of Adolf Gobel, Inc. and continued the said Charles 
Seligson as sole trustee of Adolf Gobel, Inc., and vested 
the said Charles Seligson, as said trustee, with all the 
authority and power theretofore vested in the said Charles 
Seligson and the said Andrew E. Nelson by order of said 
court dated October 13, 1942 to sell the real property of 
the debtor located in the District of Columbia, hereinafter 
described. 

All of which will more fully appear by the records of 
said court, to which reference is here made. 

Now therefore, Charles Seligson, as and only as trus¬ 
tee of Adolf Gobel, Inc., debtor, and not individually, by 
virtue of the title and powers in him vested by the pro¬ 
visions of the Act of Congress relating to bankruptcy and 
in exercise of the authority to him granted by said court, 
and for and in consideration of the sum of $30,500 to him 
in hand paid by said J. Cogito, the receipt whereof is 
hereby acknowledged, does hereby grant, bargain, sell and 
convey unto the said J. Cogito, his heirs, executors, ad¬ 
ministrators and assigns forever, certain real estate situ¬ 
ated in the District of Columbia, to wit part of a tract 
of land called “Fortune Enlarged” and part of Lot num¬ 
bered Five (5) in the division of the Estate of Joshua Beall 
among his heirs, being part of the tract of land known as 
“Fife” and “Fife Enlarged” and being part of the land 
conveyed to the Union Stock Yard Company by deed re¬ 
corded in Liber 1280 at folio 452 among the Land Records 
of the District of Columbia, described by metes and bounds 
as follows: 

Beginning for the same at a point in the Easterly 
line of the right of way of the Alexandria Branch of 
the Baltimore and Ohio Railroad, distant South 44° 01' 
West, 81.64 feet from the intersection of said Easterly 
line of said right of way with the Southerly line of 
Benning Road (110 feet wide), and running thence 


South 37° 42' East 36.34 feet (actual measurement 
36.44 feet); thence North 43° 54' East 15.51 feet; thence 
South 38° 36' East 31.11 feet (actual measurement 
31.19 feet); thence South 76° 43' East 13.57 feet (ac¬ 
tual measurement 13.60 feet) to a stone; thence South 
37° 42' East 65 feet (actual measurement 65.18 feet) 
to a stone; thence South 39° 21' West 359.90 feet (ac¬ 
tual measurement 360.38 feet) to a stone; thence North 
50° 39' West 152 Feet (actual measurement 152.50 
feet) to the said right of way of the Alexandria Branch 
of the Baltimore and Ohio Railroad; thence along said 
Easterly line of said right of way, North 39° 21' East 
50 feet to a stone; thence continuing along said line 
of said right of way North 41° 03' East 317.82 feet 
(actual measurement 318.35 feet) to the place of be¬ 
ginning, 

as shown upon plats of survey respectively, recorded in 
the Office of the Surveyor for the District of Columbia in 
Survey Book 109 at page 485 and Survey Book 142 at page 
326, now known for purposes of assessment and taxation 
as Parcel 168/50; subject to the sewer privilege granted 
the District of Columbia by Michael A. Keane and Andrew 
D. Loffler, Trustees, by deed dated March 1, 1916 and re¬ 
corded in Liber 3864 at folio 293 among the Land Records 
of the District of Columbia; with right of way over the 
following described parcel of land, beginning for the same 
at the intersection of the South line of Benning Road with 
the Easterly line of the right of way of the Baltimore and 
Ohio Railroad, and running thence Southwesterly along 
said line of said right of way to the Northerly line of the 
parcel of land above described; thence Southeasterly along 
the Northerly line of the land above described, 25 feet; 
thence Northeasterly in a straight line to the Southerly 
line of the Benning Road and distant 25 feet from said 
Easterly line of the land of said Railroad Company, and 
thence Westerly to the point of beginning. 

And all of the right, title and interest in and to the same 
of said Adolf Gobel, Inc., together with any and all right, 
title and interest or estate which Adolf Gobel, Inc., debtor, 
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or Charles Seligson, as trustee of Adolf Gobel, Inc., debtor, 
may have or could claim or assert in and to any of the 
land adjoining the above described property on the North, 
East or South, free and clear of all liens and encumbrances, 
but subject to any and all covenants, conditions and re¬ 
strictions of record affecting said property or its use and 
subject to any and all violations or restrictions affecting 
the property or its use, found or imposed by the Govern¬ 
ment of the District of Columbia. 

To have and to hold said premises with all of the privi¬ 
leges and appurtenances thereto belonging, and the rents, 
issues and profits thereof to the said J. Cogito, his heirs, 
executors, administrators and assigns forever, as fully 
and completely as the said Charles Seligson as trustee of 
Adolf Gobel, Inc., debtor, under Chapter X of the Act 
of Congress relating to bankruptcy, by virtue of said au¬ 
thority from said court and of the statutes made and pro¬ 
vided for such cases, may sell and convey the same. 

In Witness Whereof, the said Charles Seligson, as and 
only as trustee of Adolf Gobel, Inc., debtor under Chapter 
X of the Act of Congress relating to bankruptcy, and not 
individually, has herein set his hand and seal this 4th day 
of February, A. D., 1943. 

Charles Seligson [Seal] 
As and only as trustee of Adolf Gobel, 
Inc., debtor under Chapter X of the 
Act of Congress relating to bank - 
ruptcy, and not individually. 

State of New York, 

County of New York, To Wit 

I, Sidney S. Berkely, a notary public in and for said 
County and State of New York, do hereby certify that 
Charles Seligson, trustee for Adolf Gobel, Inc. under Chap¬ 
ter X of the Act of Congress relating to bankruptcy, party 
to a certain deed bearing date on the 4th day of Febru¬ 
ary, A. D. 1943, and hereunto annexed, personally appeared 
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before me in said County and State of New York, the said 
Charles Seligson, trustee for Adolf Gobel, Inc. under Chap¬ 
ter X of the Act of Congress relating to bankruptcy, as 
aforesaid, being personally known to me as the person 
who executed the said Deed and acknowledged the same 
to be his act and deed. 

Given under my hand and seal this 4th day of Febru¬ 
ary, A. D. 1943. 

Sidney S. Berkely [Seal] 
Notary Public, New York County 
N. Y. Co. Clk’s No. 100, Reg. No. 4-B-534 
Kings Co. Clk’s No. 274, Reg. No. 4359 
Co mmi ssion expires March 30, 1944 

No. 79526 
In the Matter 

of 

Adolf Gobel, Inc., Debtor 

United States of America, 

Southern District of New York, ss. 

I, George J. H. Fallmer, Clerk of the District Court of the 
United States for the Southern District of New York, do 
hereby certify that: Charles Seligson is the trustee under 
Chapter X of the Bankruptcy Act of the above-named 
debtor, duly qualified and acting as such. The above pro¬ 
ceeding is still pending in this Court and Charles Seligson 
has not been discharged as such trustee. That Charles 
Seligson was appointed trustee by order of Hon. Alfred 
C. Coxe, United States District Judge, dated September 
30, 1941. 

In Testimony Whereof I have hereunto subscribed my 
name and affixed the seal of the said Court at the City of 
New York this 22nd day of January in the year of our 
Lord one thousand nine hundred and forty-three and of 



the independence of the United States the one hundred and 
sixty-seventh. 

[Seal] George J. H. Fallmer, 

Clerk. 

[Back Cover] 

DEED 

Charles Seligson, Trustee of 
Adolf Gobel, Inc. 
to 

J. Cogito 

Received for Record on the 11 day of February, A. D. 
1943, at 2:40 o’clock P. M., and recorded in Liber No. 7833 
at folio 158 one of the Land Records of the District of 
Columbia, and examined by 

Wm. J. Trougkins, 

Recorder. 

Plaintiff’s Exhibit No. 4 

Pre-Trial Exhibit, R B H, Judge 

This is to certify that the pages attached hereto con¬ 
stitute a full, true, and complete copy of a Lease, by and 
between, Union Stock Yard Company, Grantors, and Wash¬ 
ington Abbattoir Co., Grantees, Dated on the 26th day of 
February, 1890, and Recorded on the 18th day of March, 
1890, at 11:45 A. M. in Liber No. 1470, Folio 249 as the 
same appears of record in this office. 

In Testimony Whereof, I have hereunto set my hand 
and caused the seal of this office to be affixed, this the 29th 
day of January A. D. 1951. 

Marshall L. Shepard, 

[Seal] Recorder of Deeds, D. C. 

By Eleanore Dagtte Williams, 

Deputy Recorder of Deeds . 
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LEASE 

Recorded March 18th 1890 11:45 A. M. 23 
Union Stock Yard Co. 
to 

Washington Abattoir Co. 

This Indenture Made this twenty sixth day of Febru¬ 
ary in the year of our Lord one thousand Eight hundred 
and ninety between the Union Stock Yard Company a 
corporation duly organized under the laws of the State 
of New Jersey party of the first part and the Washing¬ 
ton Abattoir Company of West Virginia a corporation 
duly organized under the laws of the State of 'West Vir¬ 
ginia party of the second part Witnesseth that the Union 
Stock Yard Company for and in consideration of the rent, 
covenants and agreements hereinafter mentioned and 
reserves on the part and behalf of the said party of the 
second part to be done and performed hath granted de¬ 
vised and leased and by these presents doth grant devise 
and lease unto the said the Washington Abattoir Com¬ 
pany of West Virginia its successors and assigns all that 
piece or parcel of ground situate at Bennings in the Dis¬ 
trict of Columbia being part of the grounds now occupied 
by the said Union Stock Yard Company as a stock yard 
and more particularly described as follows towit. Begin¬ 
ning for the same at the corner formed by the face of the 
wall on the south side of the branch and the fence on the 
West side of the Main Alley in said grounds thence run¬ 
ning with the line of the fence south 43*4° West two hun¬ 
dred and thirty feet to a cedar post, thence North with 
the line of posts 46% degrees West 120 feet to a post 
thence South 43% deg. West with the line of fence 108 
feet to a post on the line of an Alley thence North 46% 
deg. West 32 feet to the line between the lands of the 
Baltimore and Ohio Rail Road Company and those of the 
Union Stock Yard Company thence North Eastwardly 
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along said line of division 374 feet to the Northeastward 
face of the wall near the branch aforesaid and thence 
along said wail to the place of beginning a plat of which 
said parcel of land is hereto attached marked “A” and 
said Union Stock Yard Company doth also grant devise 
and lease unto said party of the second part its successors 
and assigns the right of way and passage at any and at 
all times for the Officers servants cattle horses and ve¬ 
hicles of the said party of the second part and for its 
patrons and their horses vehicles and cattle to and from 
the land so above described and leased over and by way 
of the strip of land marked “Drive Way” in the afore¬ 
said plat and described as follows: Beginning at the inter¬ 
section of the south line of Bennings road and the East 
line of the land of the Baltimore & Ohio Railroad Company 
and running thence South Westward along the said East 
line of said rail road lands to the land above granted and 
devised thence South East along the North East line of 
said land so granted and devised twenty five feet, thence 
to said Bennings road on a straight line distant twenty 
* five feet from said Kail road lands and thence Westward 
to the place of beginning. To Have and to Hold the said 
piece or parcel of ground so above devised granted and 
leased and the said right of way as appurtenant thereto 
unto the said party of the second part its successors and 
assigns from the twenty sixth day of February A D 1890 
for and during the full term of forty years from thence 
next ensuing and fully to be complete and ended yielding 
and paying therefor yearly and every year during the said 
term unto the said Union Stock Yard Company its suc¬ 
cessors and assigns the yearly rent of One dollar lawful 
money of the United States and taxes on their improve¬ 
ments on the first day of March in each and every year 
the first payment thereof to begin and be made upon the 
first day of March next ensuing the date of these presents. 
And the said party of the second part for its self its suc¬ 
cessors and assigns doth covenant grant and agree to 
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i 

and with the said party of the first part its successors 
and assigns, that it the said party of the second part its j 
successors and assigns shall well and truly pay or cause 
to be paid unto the said party of the first part its suc¬ 
cessors or assigns the aforesaid yearly rent of One dollar 
at the days and times as hereinbefore is limited and ap¬ 
pointed for the payment thereof according to the intent 
and meaning of these presents and that it will also from 
time to time and as the said party of the first part shall j 
render to it the bills therefor repay to said party of the 
first part all taxes which may be assessed and levied by 
the Authorities of the District of Columbia upon or on 
account of the Buildings and other improvements which 
shall have been erected on said premises by the said party 
of the second part and which taxes shall have been paid 
by the said party of the first part. And further that it j 
the said party of the Second part its successors or assigns 
shall and will on or before the first day of January A D 
1891 at its or their own proper cost and charges in All j 

things make erect build and finish or cause or procure j 

to be made, erected build and finished upon the said 
piece or parcel of ground hereinbefore granted and de¬ 
vised a good and substantial building or buildings planned 
and suited for the Abattoir or place for the Slaughtering 
of meat Cattle, sheep and Hogs and for the proper care 
of the carcasses thereof. And further that it the said party J 
of the second part its successors and assigns shall and 
will from time to time and at all times during the said 
tenure of years above granted and devised well and suf¬ 
ficiently repair support maintain and keep the said build¬ 
ing or buildings so to be erected and finished in by and 
with all needful reparations whatsoever and will maintain j 
the same as an Abattoir and will carry on and conduct 
therein the business of Slaughtering meat Cattle, sheep 
and Hogs and Caring for the Carcasses thereof Provided 
also and it is further covenanted and agreed by and be¬ 
tween the said parties to these presents that if the said 
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party of the second part its successors or assigns do not 
before the first day of January A D 1891 aforesaid make 
erect build and finish the said building in all things as 
the said party of the second part hath hereinbefore cove¬ 
nanted and agreed to do or if at any time during the term 
hereinbefore covenanted and agreed to do or if at any 
time during the terms hereinbefore granted the said party 
of the second part its successors or assigns shall for the 
space of Eighteen Months at any one time cease to main¬ 
tain the said premises as an Abattoir and conduct thereat 
the business of Slaughtering cattle sheep and hogs and 
caring for the carcasses thereof as aforesaid that then and 
on the happening of either of said contingencies and from 
thenceforth this present lease and device and every thing 
therein contained shall cease be void and of no effect and 
the Estate hereby granted to said party of the second 
part its successors and assigns shall cease and determine 
to all intents purposes and constructions whatsoever. Any¬ 
thing herein contained to the contrary thereof notwith¬ 
standing. And the said Union Stock Yard Company doth 
for its self its successors and assigns covenant and agree 
to and with the said party of the second part that it the 
said party of the second part its successors and assigns 
paying the rent and performing all and singular the cove¬ 
nants and agreements before in and by these presents 
reserved specified and contained on its or their part and 
behalf to be done, paid performed and kept shall and law¬ 
fully may peaceably and quietly have, hold occupy possess 
and enjoy the said piece or parcel of land hereinbefore 
granted and devised and the aforesaid right of way to¬ 
gether with the said building or buildings to be erected and 
built as aforesaid with the appurtenances for and during 
the said term hereinbefore granted without the lawful let, 
suit, trouble, Molestation, expulsion or interruption of or 
by it the said party of the first part its successors or as¬ 
signs or of or by any other person or persons whomsoever 
lawfully claiming or to claim by from under or against it 
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them or any of them or by or with them or any of their 
privity consent or procurement. And said Union Stock 
Yard Company doth further covenant and agree with said 
party of the second part that it will promptly pay and 
satisfy all taxes and assessments which may from time to 
time be levied on said premises or any part thereof. It is 
further expressly understood and agreed that the within 
lease shall not in any way interfere with the rights of said 
Stock Yard Company so far as the usual stock yard charges 
are concerned but that on the contrary all stock arriving 
at said yard to be Slaughtered at said Abattoir shall be 
subject to said charges. In Witness Whereof each of the 
said parties hereto has caused its Common Seal to be 
hereto affixed by the hand of its President the day and 
year first hereinbefore written. 

[Corporate Seal] A. N. Bastable, Prest, 

Union Stock Yard Co. 

Attest C. F. Kerchner, Secretary. 

[Corporate Seal] Wm. E. Clark, President, 

Washington Abattoir Co. of West Va. 

Attest J J Bramson, Secretary. 

State op Maryland, 

City of Baltimore, ss. 

I, Murray Hanson a Notary Public of the State of Mary- ! 
land in and for the City of Baltimore do hereby certify 
that A. N. Bastable, President and C. F. Kerchner, Secre¬ 
tary of the Union Stock Yard Company parties to a certain 
Indenture bearing date on the 26th day of February A D j 
1890 and hereto annexed personally appeared before me : 
in the City of Baltimore aforesaid the said A. N. Bastable 
and C. F. Kerchner being personally well known to me as ! 
the persons who executed the said Indenture and acknowl¬ 
edged the same to be their act and deed as President and i 
Secretary of the said Union Stock Yard Company and | 

i 

i 

i 

i 
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as the act and deed of said Union Stock Yard Company and 
that the seal affixed to said Indenture is the Corporate Seal 
of said Union Stock Yard Company and was so affixed by 
order of the Board of Directors of said Company. In Wit¬ 
ness Whereof I have hereto set my hand and affixed my 
Notarial Seal at Baltimore this 13th day of March A D 
1890. 

[Notarial Seal] 

State op Maryland, 

Baltimore City, ss. 

I Hereby Certify that Murray Hanson Esquire before 
whom the annexed acknowledgments were made and who 
has hereto subscribed his name was at the time of so doing 
a Notary Public of the State of Maryland in and for the 
City of Baltimore duly commissioned and sworn and that 
to all acts done by him in that capacity full faith and 
credit are due and ought to be given and that I am well 
acquainted with his handwriting and believe that his signa¬ 
ture thereto is genuine. In Testimony Whereof I hereto 
set my hand and affix the seal of the Superior Court of 
Baltimore City this 13 day of March A D 1890. 

[Court Seal] Jas Bond, 

Clerk of the Superior Court 
of Baltimore City. 

District of Columbia, ss. 

I Oliver L. Thompson a Notary Public for the District 
of Columbia, do hereby certify that William E. Clark, 
President of the Washington Abattoir Company of West 
Virginia a party to a certain Indenture hereto annexed 
personally appeared before me in said District the said 
William E. Clark being personally well known to me to 
be the person who executed the said Indenture and acknowl¬ 
edged the same to be the act and deed of the said the Wash¬ 
ington Abattoir Company of West Virginia and that the 


Murray Hanson, 
Notary Public. 
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seal thereto affixed is the Corporate Seal of said Company 
and was so affixed by Order of the Board of Directors of 
said Company. In Witness WTiereof I have hereto set 
my hand and Notarial Seal this 14th day of March. 

[Notarial Seal] Oliver L. Thompson, 

Notary Public. 
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Plaintiff^ Exhibit No. 5 

Pre-Trial Exhibit, EBH, Judge 

This is to certify that the pages attached hereto con¬ 
stitute a full, true, and complete copy of a Deed, by and 
between, Union Stock Yard Company of New Jersey, 
Grantors, and Washington Abattoir Company of West Vir¬ 
ginia, Grantees, dated on the 20th day of September, 1894, 
and recorded on the 22nd day of September, 1894, at 12:06 
P. M. in Liber No. 1946, Folio 283 as the same appears of 
record in this office. 

Isr Testimony Whereof, I have hereunto set my hand 
and caused the seal of this office to be affixed, this the 29th 
day of January A. D. 1951. 

Marshall L. Shepard, 

[Seal] Recorder of Deeds , D. C. 

By Eleanoee Dague Williams, 

Deputy Recorder of Deeds . 


DEED 

Recorded Sept 22nd 1894 12:06 P. M. (25) 

The Union Stock Yard Co. of New Jersey 

to the 

Washington Abattoir Co. of West Virginia 

This Indenture made this 20th day of September in the 
year 1894, by and between the “Union Stock Yard Com¬ 
pany of New Jersey” a corporation duly organized under 
the laws of the State of New Jersey, of the first part, and 
“The Washington Abattoir Company of West Virginia,” 
a corporation duly organized under the laws of the State 
of West Virginia, of the second part, witnesseth: Whereas, 
at a regular meeting on the 29th day of August, 1894, of 
the Board of Directors of the said party of the first part, 
it was resolved by said Board “that, in consideration” of 
five dollars and other valuable considerations, the said 
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corporation will execute and deliver to the Washington 
Abattoir Company of West Virginia and its successors for¬ 
ever a deed in fee simple (subject to a Trust Deed made by 
the said Union Stock Yard Company of New Jersey to 
secure bonds and recorded in Liber 1299, pages 35 and 
following of the land records of the District of Columbia) 
of a parcel of ground situate at Benning’s in the District 
of Columbia” and more particularly hereinafter de¬ 
scribed; and the said Board, at the same time and place, 
authorized Alvin N. Bastable, president of the said Union 
Stock Yard Company, “to affix its common seal to the 
deed hereby directed to be made, to sign the name of this 
corporation thereto, to attest said signature by signing his 
own name to said deed in his capacity as president, to 
acknowledge said deed as the act of this corporation and 
to deliver the same to the grantee therein,” on condition, 
that said grantee shall surrender a certain lease made by 
the grantor to the grantee herein and recorded in Liber 
1470, folio 249 and following of the land records of the 
District of Columbia; And whereas, at a regular meeting 
August 29th, 1894 of the Stockholders of the said “Union 
Stock Yard Company of New Jersey,” it was resolved by 
said stockholders, “that we do hereby ratify and confirm 
the action of the Board of directors of this Corporation, on 
this 29th day of August, ordering and directing the execu¬ 
tion of a deed of land to the Washington Abattoir Com¬ 
pany of West Virginia. Now, therefore, the said “Union 
Stock Yard Company of New Jersey” by virtue of the 
authority confered on it, by law and in consideration of 
the premises and the sum of five dollars, the receipt of 
which is hereby acknowledged and the surrender of the 
lease hereinbefore mentioned, has granted, bargained, sold 
and conveyed, and does hereby grant, bargain, sell, and 
convey, unto and to the use of “The Abattoir Company 
of West Virginia” and its successors forever, a parcel of 
ground situate at Bennings in the District of Columbia, 
being part of the grounds now occupied by the said Union 
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Stock Yard Company as a stock yard, bounded by a line 
beginning at tbe corner formed by the face of the wall on 
the south side of the branch and the fence on the westerly 
side of the main alley in said grounds; thence running with 
the line of the fence south 43 1 / 4° west two hundred and 
eighty-three (283) feet to a cedar post; thence north 46%° 
west one hundred and fifty-two (152) feet to the line be¬ 
tween the lands of the Baltimore and Ohio Rail Road Com¬ 
pany and those of said Union Stock Yard Company; thence 
north eastwardly along said line of division about three 
hundred and nineteen (319) feet to the south side face 
of the wall of the branch aforesaid; and thence along said 
wall to the place of beginning; with the easements, rights, 
ways and appurtenances thereto belonging; And the said 
Union Stock Yard Company doth also grant, bargain and 
sell unto the said party of the second part and its suc¬ 
cessors forever, for the considerations aforesaid, the right 
of way and passage at any and at all times, for the of¬ 
ficers, servants, cattle, horses and vehicles of the said 
party of the second part and of its patrons and other per¬ 
sons doing business with it, to and from the land so above 
described and granted, over and by way of the strip of 
land marked “Drive Way” on the aforesaid plat and de¬ 
scribed as follows: beginning at the intersection of the 
south line of Benning’s Road and the east line of the land 
of the Baltimore and Ohio Railroad Company and running 
thence south-westward along the said east line of said rail¬ 
road lands to the land above granted; thence south east 
along the north east line of said land so granted twenty 
five (25) feet; thence to said Bennings Road on a straight 
line distant twenty five (25) feet from said Railroad lands 
and thence westward to the place of beginning. It is ex¬ 
pressly understood between the parties hereto, that this 
deed is made subject to all the provisions of a Trust Deed 
made by the said Union Stock Yard Company and recorded 
in Liber 1299, pages 35, 36, 37 and 38 of the Land Records 
of the District of Columbia, which Trust Deed was made 





292 


to secure holders of bonds issued by the said Union Stock 
Yard Company: To Have and to Hold the same, with the 
improvements, rights, ways, easements and appurtenances, 
unto and to the use of the said Washington Abattoir Com¬ 
pany, and its successors forever; And the said Union 
Stock Yard Company doth for itself, its successors and 
assigns, covenant and agree with the said party of the sec¬ 
ond part, that it, the said party of the second part and its 
successors, shall and lawfully may peaceably and quietly 
have, hold, and enjoy the said parcel of land herein 
granted, with the easements and appurtenances thereof, 
with the right of way aforesaid, without let, suit, trouble, 
molestation, expulsion or interruption by the said party 
of the first part, its successors or assigns. In testimony 
whereof, the said Union Stock Yard Company has caused 
its name to be signed and its corporate seal to be affixed 
hereto by Alvin N. Bastable its president, this the 20th 
day of September A. D. 1894, Witness. 

Union Stock Yard Company 
of New Jersey 

[Corporate Seal] 

By Alvin N. Bastable 

President. 

District of Columbia, 

City of Washington, ss: 

I, Chabi.es S. Bundy, a Justice of the Peace in and for 
the District of Columbia aforesaid, hereby certify that 
Alvin N. Bastable, of Baltimore, Maryland, who is well 
known to me as the person who executed the foregoing 
deed, dated, September 20, 1894, for and on behalf of the 
Union Stock Yard Company a corporation organized under 
the laws of the State of New Jersey, personally appeared 
before me in the said City and acknowledged the said deed 
to be the act and deed of the said Union Stock Yard Com¬ 
pany, and the said Bastable, being by me examined, de- 
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dared that he is the president of the said Union Stock 
Yard Company that he has executed the foregoing deed 
under the authority of the stockholders and Board of 
Directors of said Company and in pursuance of resolutions 
passed by them respectfully, that he knows the corporate 
seal of said Company and has affixed it to said deed by 
order of the said Board and has subscribed his name as a 
witness to the execution of said deed. Given under my 
hand and official seal, at Washington City, this 20th day 
of September A. D. 1894. 

Charles S. Bundy, [Sear] 

Justice of the peace D. C. 


Plaintiff’s Exhibit No. 6 

Pre-Trial Exhibit, RBH, Judge 

This is to certify that the pages attached hereto con¬ 
stitute a full, true, and complete copy of a Trust, by and 
between, Union Stock Yards Company, Grantors, and 
Michael A. Keane, et al., Grantees, dated on the 24th day 
of May, 1906, and recorded on the 29th day of May, 1906, 
at 10:56 A. M. in Liber No. 3018, Folio 103 as the same 
appears of record in this office. 

In Testimony Whereof, I have hereunto set my hand 
and caused the seal of this office to be affixed, this the 29th 
day of January A. D. 1951. 

Marshall L. Shepard, 

Recorder of Deeds, D. C. 

[Seal] 

By Eleanore Dague Williams, 
Deputy Recorder of Deeds. 


1 
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DEED IN TRUST 

Recorded May 29th A. D. 1906—10:56 A. M. 

(40) 

Union Stock Yards Company 
to 

Keane and Auth 

This Indenture made this twenty fourth day of May 
A. D. 1906 by and between the Union Stock Yard Com¬ 
pany a corporation duly formed and existing under and 
by virtue of the laws of the State of New Jersey party of 
the first part and Michael A. Keane and Nicholas Auth of 
the City of Washington, District of Columbia parties of 
the second part, Witnesseth that the said party of the 
first part in pursuance of a resolution of its stockholders 
hereto annexed and in consideration of the sum of twelve 
hundred and fifty dollars ($1250.00) lawful money of the 
United States to it in hand paid the receipt whereof is 
hereby acknowledged has granted bargained sold aliened 
enfeoffed released and conveyed and by these presents 
does grant bargain sell alien enfeoff release and convey 
unto the said parties of the second part all that certain 
price or parcel of land situate in the District of Columbia 
known and described as part of tract known as “Fortune 
Enlarged” and lot five (5) in a division of Joshua Beall’s 
Estate among his heirs at law conveyed to the said Union 
Stock Yard Company by deed duly recorded among the 
Land Records of the District of Columbia in liber 1280 
at folio 452 and more particularly described as beginning 
at a cedar post located and described in the deed duly 
recorded among the Land Records of the District of Co¬ 
lumbia in Liber 1946 at folio 283 as being two hundred 
and eighty three (283) feet from the south wall of the 
branch and on the west side of the main alley in the said 
last mentioned deed referred to and running thence north 
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forty six and three fourths (46%) degrees west and per¬ 
pendicular to the line of said Alley one hundred and fifty 
two (152) feet to the Baltimore and Ohio Railroad Com¬ 
pany; thence Southwest along the line of the said Balti¬ 
more and Ohio Railroad Company fifty (50) feet; thence 
south forty six and three fourths (46%) degrees east 
parallel with the said first line one hundred and fifty two 
(152) feet to the west line of the said main alley; thence 
north forty six and three fourths (46%) degrees east on 
the west line of said alley fifty (50) feet to the place 
of beginning; together with all the rights privileges and 
appurtenances easements and rights of way to the same 
belonging or in anywise appertaining but not including 
the use of any alleys south of the north line of the prop¬ 
erty hereby conveyed. To Have and to Hold the said land 
and premises and appurtenances unto and to the only use 
of the said parties of the second part their heirs and as¬ 
signs. In Trust Nevertheless for the following uses and 
purposes that is to say: In Trust to hold the same for the 
A. Loffler Sausage and Provision Company the T. T. 
Keane Company and the N. Auth Provision Company Cor¬ 
porations duly formed according to law, and to suffer and 
permit the said Corporations jointly to have and exercise 
entire and exclusive control over said real estate with 
the appurtenances and improvements thereto belonging in 
such manner as may be mutually agreed upon by the said 
Corporations. And Further in Trust to sell dispose of 
encumber and convey the said premises and parcels of 
real estate and the improvements thereon or any part 
thereof by deed mortgage deed of trust or otherwise in 
fee simple or upon less estate to such person or persons 
or corporation or corporations and upon such terms and 
conditions as the Board of Directors of the said A. Loffler 
Sausage and Provision Company the T. T. Keane Com¬ 
pany and the N. Auth Provision Company shall by their 
resolutions jointly direct and require the purchaser or 
purchasers thereof or persons lending money to be under 
no obligation to see to the application of the purchase 
money or money loaned as the case may be; and the pro- 
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ceeds of any such sale, mortgage, encumbrance or convey¬ 
ance to pay and distribute as the said A. Loffler Sausage 
and Provision Company the T. T. Keane Company and 
the N. Auth Provision Company shall jointly direct, And 
the said party of the first part covenants that it will war¬ 
rant specially the property hereby conveyed and that it 
will execute such further assurances of said land as may 
be required by the said parties of the second part. And 
the said party of the first part does hereby make constitute 
and appoint Alvin N. Bastable its President its true and 
lawful attorney for it and in its name, and as and for its 
corporate act and deed to execute and acknowledge this 
deed before any person having authority under the laws 
of the District of Columbia to take such acknowledgment. 
In Testimony Whereof the said party of the first part has 
caused these presents to be executed in its corporate name 
by Alvin N. Bastable its President and its corporate seal 
to be hereunto affixed and attested by its Secretary the 
day and year first hereinbefore written. 

Union Stock Yard Company, 

By Alvin N. Bastable, 

President. 

[Corporate Seal] 

Signed sealed and delivered 
in the presence of 
H. Clay Suteb 

Attest Jacob Hann, Jr., 

Secretary. 

State op Maryland, 

City op Baltimore, to wit: 

I Geo. W. Hanlenbeek a Notary Public in and for the 
City and State aforesaid do hereby certify that Alvin N. 
Bastable who is personally well known to me to be the 
person named as attorney in fact in the foregoing and 
annexed deed bearing date the 24th day of May A. D. 1906 


I 


297 

to acknowledge the same personally appeared before me 
in the City and State aforesaid and as attorney in fact as 
aforesaid and by virtue of the power and authority in him 
vested by the said deed did acknowledge the same to be 
the act and deed of the Union Stock Yard Company and 
did deliver the same as such; and that Jacob Hann Jr. 
who is personally well known to me to be the Secretary of 
the said Union Stock Yard Company did appear before 
me in the City and State aforesaid and deposes and says 
that he is the Secretary of the said Union Stock Yard 
Company that he knows the corporate seal of said Com¬ 
pany and that the seal affixed to the foregoing deed is the 
corporate seal of said Company, that it was affixed thereto 
and the said deed is executed by virtue of and under the 
authority of a resolution of the Stockholders of said Com¬ 
pany and attested copy of which is hereto annexed. Given 
under my hand and official seal this twenty fourth day of 
May A. D. 1906. 

[Notarial Seal] Geo. W. Hanlenbeek, 

Notary Public. 

At a meeting of the Stockholders of the Union Stock 
Yard Company duly held at office of Company Camden 
N. J. March 9th 1906 the following proceedings were among 
others had: On motion of Mr. E. B. Shriver seconded by 
Mr. A. N. Bastable it was resolved by the following Stock 
vote: A. N. Bastable 262 shares J. Hann Jr. 50 shares, 
Mary F. Garrett 140 shares R. D. Lankford 140 Shares 
E. B. Shriver 50 shares and T. B. Shriver 135 shares that 
the proposition of Messrs. Michael A. Keane and Nicholas 
Auth surviving trustees to purchase all that certain real 
estate situate at Bennings in the District of Columbia 
known and described as “All that certain piece or parcel 
of land, situate in the District of Columbia known and 
described as part of tract known as “Fortune Enlarged” 
and lot five (5) in a division of Joshua Beall’s Estate 
among his heirs at law conveyed to the same Union Stock 
Yard Company by deed duly recorded among the Land 



298 


Records of the District of Columbia in Liber 1280 at folio 
452 and more particularly described as beginning at a 
cedar post located and described in the deed duly recorded 
among the Land Records of the District of Columbia in 
Liber 1946 at folio 283 as being 283 feet from the south 
wall of the branch and on the west side of the main alley 
in said last mentioned deed referred to and running thence 
north 46% degrees west and perpendicular to the line of 
said alley 152 feet to the Baltimore & Ohio Railroad Com¬ 
pany; thence southwest along the line of the said Balti¬ 
more & Ohio Railroad Company fifty (50) feet; thence 
south 46% degrees east parallel with the said first line 152 

feet to the west line of the said main alley; thence-north 

46% degrees east on the west line of said Alley 50 feet 
to the place of begining; for the sum of one thousand two 
hundred and fifty dollars (1250.00) and which said propo¬ 
sition the Board of Directors of this Company accepted 
subject to the ratification by its stockholders be accepted 
ratified and confirmed. And it is further resolved that this 
Company sell assign transfer and convey unto the said 
Michael A. Keane and Nicholas Auth surviving trustees 
said real estate as aforesaid in fee simple together with 
all the rights privileges and appurtenances for the sum 
of one thousand two hundred and fifty dollars (1250.00) 
to be paid in Cash. That Alvin N. Bastable President be 
and he is hereby authorized and empowered for and in 
the name of this Company and as its attorney in fact to 
execute and acknowledge all necessary deeds and convey¬ 
ances for the proper and effectual conveyance of the said 
real estate rights and easements and that the Secretary 
of this Company is hereby authorized to attest the same 
with the corporate seal of this Company. 

A true Copy, 

Jacob Hann Jr., [Corporate Seal] 
Secretary TJmon Stock Yard 
Company . 


299 


Plaintiff’s Exhibit No. 7 


This is to certify that the pages attached hereto con¬ 
stitute a full, true, and complete copy of a Trust, by and 
between, Washington Abattoir Co., of West Virginia, Gran¬ 
tors, and Andrea Loffler, et al., Grantees, dated on the 31st 
day of December, 1904, and recorded on the 3rd day of 
January, 1905, at 1:01 P. M. in Liber No. 2893, Folio 177 
as the same appears of record in this office. 

. In Testimony Whereof, I have hereunto set my hand 
and caused the seal of this office to be affixed, this the 8th 
day of February A. D. 1951. 


[Seal,] 


Marshall L. Shepard, 

Recorder of Deeds, D. C. 

By A. Oliver Thornton, 

Deputy Recorder of Deeds . 


DEED IN TRUST 
Recorded Jan. 3, 1:01 P. M. 1905 (38) 
Washington Abattoir Co. of West Virginia 

to 

Andreas Loffler, et al 

This Indenture made this thirty first day of December 
A. D. 1904 by and between the Washington Abattoir Com¬ 
pany of West Virginia, a corporation duly formed and 
existing under and by virtue of the laws of the State of 
West Virginia, party of the first part and Andreas Lof¬ 
fler, Michael A. Keane and Nicholas Auth, of the City of 
Washington, District of Columbia, parties of the second 
part. Witnesseth that the said party of the first part in 
pursuance of a resolution of its stockholders hereto an¬ 
nexed, and in consideration of the sum of Twelve Thou¬ 
sand five hundred dollars ($12,500.00) lawful money of the 
United States to it in hand paid the receipt whereof is 




hereby acknowledged, and the assumption by the said par¬ 
ties of the second part, of the payment of an indebtedness 
of Twenty Five Thousand dollars ($25,000.00) secured by 
an incumbrance upon the hereinafter described property, 
has granted, bargained, sold, aliened, enfoeffed, released 
and conveyed, and by these presents does grant, bargain, 
sell, alien, enfoeff, release, and convey unto the said par¬ 
ties of the second part, all that certain piece or parcel of 
land situate in the District of Columbia and described as 
all those parcels situate at Bennings in said District 
bounded by a line beginning at the corner formed by the 
face of the wall on the south side of the branch and the 
fence on the westerly side of the main alley in the grounds 
owned by the Union Stock Yards Company and running 
thence with the line of the fence south forty three and one 
quarter (43%) degrees, West two hundred and eighty 
three (283) feet to a cedar post thence north forty six and 
three quarters (46%) degrees, West one hundred and 
fifty two (152) feet to the line between the lands of the 
Baltimore and Ohio Railroad Company and those of the 
Union Stock Yards Company, thence northeast along said 
line of division about three hundred and nineteen (319) 
feet to the south side face of the wall of the branch afore¬ 
said thence along said wall to the place of beginning being 
the same property conveyed by the Union Stock Yards 
Company to the Washington Abattoir Company, by deed 
bearing date the 20th day of September A. D. 1894 and 
recorded September 22 1894 in Liber 1946 at folio 283 
of the Land Records of the District of Columbia, together 
with all the rights, privileges, and appurtenances, and 
rights of way, and easements therein and thereby, secured 
and conveyed, together with all the rights, privileges, ap¬ 
purtenances, easements, and rights of way to the same 
belonging or in anywise appertaining, and all the improve¬ 
ments, machinery, fixtures and pharaphernalia of trade 
thereon erected and therein contained, and constituting and 
being the abattoir and cold storage plant of the said party 
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of the first part at Bennings in the District as aforesaid. 

To Have and to Hold the said land and premises and ap¬ 
purtenances machinery, fixtures and paraphernalia of 
trade unto and to the only use of the said parties of the 
second part, their heirs and assigns. In Trust Neverthe¬ 
less For The Following Uses and Purposes, that is to say: 

In Trust to hold the same for the A. “Loffier Sausage and 
Provision Company, the T. T. Keane Company and the 
N. Auth Provision Company corporations duly formed 
according to law, and to suffer and permit the said cor¬ 
porations jointly to have and exercise entire and exclusive 
control over said real estate with the appurtenances and 
improvements thereto belonging in such manner as may 
be mutually agreed upon by the said corporations. And 
Further In Trust to sell, dispose of, incumber and convey 
the said premises and parcels of real estate and the im¬ 
provements thereon, or any part thereof, by deed, mort¬ 
gage, deed of trust or otherwise, in fee simple or upon 
less estate to such person or persons, or corporation or 
corporations, and upon such terms and conditions as the 
Board of Directors of the said A. “LofHer Sausage and 
Provision Company, the T. T. Keane Company and the N. 
Auth Provision Company shall by their resolutions jointly, 
direct and require, the purchaser or purchasers thereof, j 
or persons lending money, to be under no obligation to j 
see to the application of the purchase money, or money 
loaned as the case may be; and the proceeds of any such 
sales, mortgage, incumbrance or conveyance, to pay and dis- j 
tribute as the said A. Loffler Sausage and Provision Com- j 
pany, the T. T. Keane Company and the N. Auth Provision j 
Company shall jointly direct. And the said party of the ! 
first part covenants that it will warrant specially the prop¬ 
erty hereby conveyed and that it will execute such further 
assurances of said land, improvements, machinery fixtures 
and paraphernalia of trade, as may be required by the 
said parties of the second part. And the said party of the j 
first part does hereby make constitute and appoint Alvin 
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N. Bastable its President, its true and lawful attorney, 
for it and in its name, and as and for its corporate act 
and deed to execute and acknowledge this deed before 
any person having authority under the laws of the District 
of Columbia to take such acknowledgment. In Testimony 
Whereof the said party of the first part has caused these 
presents to be executed in its corporate name by Alvin ,N. 
Bastable its President, and its corporate seal to be here¬ 
unto affixed and attested by its Secretary, the day and year 
first hereinbefore written. 

Washington Abattoir Company of 
West Virginia, 

By Alvin N. Bastable, President. 

[Corporate Seal] 

Attest W. W. Nairn, Secretary. 

Signed sealed and delivered 
in the presence of 
E. Gr. Thompson. 

District of Columbia, ss: 

I Ernest G. Thompson a Notary Public in and for the 
District aforesaid, do hereby certify that Alvin N. Bastable 
who is personally well known to me to be the person named 
as attorney in fact in the foregoing and annexed deed 
dated the 31st day of December A. D. 1901 to acknowl¬ 
edge the same, personally appeared before me in the 
District aforesaid, and as attorney in fact as aforesaid, 
and by virtue of the power and authority in him vested 
by the said deed, did acknowledge the same to be the act 
and deed of the Washington Abattoir Company of West 
Virginia, and did deliver the same as such; and that W. W. 
Nairn who is personally well known to me to be the Sec¬ 
retary of the said Washington Abattoir Company of West 
Virginia, did appear before me in the District aforesaid, 
and deposes and says that he is the Secretary of the said 
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Washington Abattoir Company of West Virginia; that he 
knows the corporate seal of said company and that the 
seal affixed to the foregoing deed is the corporate seal of 
the said Company that it was affixed thereto, and the said 
deed is executed by virtue, and under the authority of a 
resolution of the stockholders of said Company, an at¬ 
tested copy of which is hereto annexed- Given under my 
hand and official seal this Thirty-first day of December 
A. D. 1904. 

[Notarial Seal] Ernest G. Thompson, 

Notary Public, D. C. 

My Commission will expire April 3rd, 1906. 

At a meeting of the stockholders of the Washington 
Abattoir Company of West Virginia duly held December 
29th, 1904, at Bennings, District of Columbia the follow¬ 
ing proceedings were, among others, had: On motion of 
Mr. Thos. B. Shriver and seconded by Mr. E. D. Evans it 
was resolved by the following stock vote. 


N. Auth 

85 Shares 

Brought Forward 

495 

A. N. Bastable 

194 

u 

M. A. Keane 

10 

J. H. Busher 

20 

a 

A. Loffler 

95 

E. B. Evans 

95 

it 

Sami. Sundeheimer 

3 

R. Horning 

6 

a 

Thos. B. Shriver 

46 

Estate T.T. Keane 

95 

a 

J. Hann Jr. 

120 

Carried forward 

495 


Total 

769 


that the proposition of Messrs. Andreas Loeffler, Michael 
A. Keane and Nicholas Auth, on behalf of, and as trustees 
of the A. Loeffler Sausage and Provision Co., the T. T. 
Keane Company and the N. Auth Provision Co., to this 
company, which proposition is as follows: 
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“Washington, D. C. December 29” 1904. 

To the Washington Abattoir Company of West Virginia. 
Gentlemen:— 

We the undersigned, on behalf of, and as trustees for 
The A. Loeffier Sausage and Provision Co., the T. T. Keane 
Keane Company, and the N. Auth Provision Co., do hereby 
propose to purchase from you your abattoir and cold 
storage plant located at Bennings, D. C., together with all 
the lands, rights of way, easements, rights and privileges 
and appurtenances belonging and appertaining thereto and 
connected therewith, and all the improvements, machinery, 
fixtures, and paraphernalia of trade therein contained, the 
said land being particularly described in a certain deed 
from the Union Stock Yard Company to the Washington 
Abattoir Company, dated September 20, 1894 and recorded 
September 22, 1894 in Liber 1946 at folio 283 of the Land 
Records of the District of Columbia. We propose to pur¬ 
chase said property for the sum of Thirty seven thousand 
five hundred dollars ($37,500.00) paying Twelve thou¬ 
sand five hundred dollars ($12,500.00) in cash and assum¬ 
ing the payment of a deed of trust from the Washington 
Abattoir Company to Alvin N. Bastable and James E. 
Clarke dated September 29th, 1894 and recorded upon the 
same day in Liber 1959 at folio 7 of the Land Records of 
the District of Columbia, to secure the sum of Twenty five 
thousand dollars ($25,000.00), represented by one hundred 
(100) bonds each for the sum of Two Hundred and fifty 
dollars ($250.00), bearing interest at the rate of 6% per 
annum, payable semi-annually, said bonds being due and 
payable on the first (1) day of October, 1909. We are 
advised that the real estate, improvements, and plant 
which we desire to purchase is with other property be¬ 
longing to the Union Stock Yard Company subject to a 
mortgage executed by the said Union Stock Yard Company 
to Martin and Bastable, bearing date the first (1) day of 
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January 1888 and recorded January 3, 1888 in Liber 1299 
folio 35 of the Land Records of the District of Columbia 
securing the sum of Fifty Thousand dollars ($50,000.00) 
represented by a series of two hundred (200) bonds each 
bond of Two Hundred and fifty dollars ($250.00) num¬ 
bered one (1) to two hundred (200); of which it is repre¬ 
sented to us bonds securing Thirty Thousand dollars 
($30,000.00) have been liquidated and paid and such of 
said bonds as remain will be liquidated and paid as they 
mature by the mortgagor; and that the portion of the said 
real estate covered by said mortgage other than the real 
estate which we propose to purchase will be sufficient se¬ 
curity to liquidate the unpaid portion of said bonds in 
the event of the failure of the mortgagor to pay the same, | 

i 

and as part of the condition of the acceptance of this 
proposition, a certificate is to be obtained from the said 
mortgagees or other satisfactory evidence is to be pre¬ 
sented to us or our attorney, showing that the said Thirty 
thousand dollars ($30,000) bonds have been so liquidated j 
and paid. The title to said property to be a good unin¬ 
cumbered record title excepting however the liens of the 
deed of trust for Twenty five thousand dollars ($25,000.00), 
the payment of which we, as aforesaid, agree to assume, j 
and the said mortgage securing bonds aggregating 
$50,000.00 above referred to. The taxes upon the said ! 
real estate and improvements and interest on the Twenty j 
five thousand dollars ($25,000.00) deed of trust to be paid j 
by you to the date of conveyance.” j 

Very Respectfully, 

(Signed) Nikolaus Auth, j 

(Signed) Michael Keane, 

(Signed) Andreas Loffler, 

I 

and which said proposition the Board of Directors of j 
this Company accepted subject to the ratification by its j 
stockholders, be accepted, ratified and confirmed and it is I 


i 

i 
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further resolved that this Company sell, assign, transfer 
and convey unto the said Andreas Loeffler, Michael A. 
Keane and Nicholas Auth, for the benefit of and in trust 
for the A. Loeffler Sausage and Provision Co., the T. T. 
Keane Co., and the N. Auth Provision Co., the abattoir and 
cold storage plant located at Bennings D. C., together with 
all the lands, rights of way, easements, rights, privileges 
and appurtenances belonging and appertaining thereto, 
and connected therewith and all the improvements, machin¬ 
ery, fixtures and paraphernalia of trade therein contained, 
the said land being particularly described as all those 
parcels situate at Bennings in the District of Columbia, 
bounded by a line beginning at the corner formed by the 
face of the wall on the south side of the branch and the 
fence on the westerly side of the main alley in the grounds 
owned by the Union Stock Yard Company and running 
thence with the line of the fence south forty three and 
one quarter (43%) degrees, West Two Hundred and eighty 
three (283) feet to a cedar post, thence north forty six 
and three quarters (46%) degrees, West One Hundred 
and fifty two (152) feet to the line between the lands of the 
Baltimore and Ohio Railroad Company and those of the 
Union Stock Yard Company, thence North east along said 
line of division about three hundred and nineteen (319) 
feet to the south side face of the wall of the branch afore¬ 
said, thence along said wall to the place of beginning, being 
the same property conveyed by the Union Stock Yard 
Company to the Washington Abattoir Company by deed 
bearing date the 20th day of September, 1894 and recorded 
September 22, 1894 in Liber 1946 at folio 283 of the Land 
Records of the District of Columbia, together with all the 
rights, privileges and appurtenances and rights of way 
and easements therein and thereby, secured and conveyed, 
for the sum of Thirty seven thousand five hundred dollars 
($37,500.00) Twelve Thousand and five hundred dollars 
($12,500.00) of the said purchase money to be paid in cash, 
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and the indebtedness secured by the deed of trust bearing 
date the 29th day of September, 1894, executed by this 
Company to Messrs. Alvin N. Bastable and James E. Clark, 
recorded in Liber 1957 folio 7 of the Land Records of the 
District of Columbia, conveying said real estate and im¬ 
provements, to be assumed by the said purchasers; and 
that Alvin N. Bastable be and he is hereby authorized and 
empowered for and in the name of this Company, and as 
its attorney in fact to sign, execute and acknowledge all 
necessary deeds and conveyances for the proper and effec¬ 
tual conveyance of the said real estate improvements, 
rights, easements, machinery and fixtures as aforesaid, 
and that the Secretary of this Company is hereby author¬ 
ized to attest the same with the corporate seal of this 
Company. 

A True Copy, 

[Seal, of Washington Abattoir W. W. Nairn, 

Company of W. Va.] Secretary. 


Plaintiff’s Exhibit No. 8 

Pre-Trial Exhibit, R B H, Judge 

This is to certify that the pages attached hereto con¬ 
stitute a full, true, and complete copy of a Trust Mort¬ 
gage, by and between, Union Stock Yard Company, Gran¬ 
tors, and American Security and Trust Company, Gran¬ 
tees, dated on the 1st day of January, 1910, and recorded 
on the 4th day of January, 1910, at 9:58 A. M. in Liber 
No. 3271, Folio 475 as the same appears of record in this 
office. 


■ 
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In Testimony Whereof, I have hereunto set my hand 
and caused the seal of this office to be affixed, this the 29th 
day of January A. D. 1951. 


[Seal] 


Marshall L. Shepard, 

Recorder of Deeds, D. C. 

By Eleanore Dague Williams, 

Deputy Recorder of Deeds. 


This Indenture of Mortgage, Made this first day of 
January nineteen hundred and ten, Between Union Stock 
Yard Company a Corporation organized under the laws 
of the State of New Jersey hereinafter called the Mort¬ 
gagor, party of the first part, and American Security and 
Trust Company a corporation organized under the act of 
Congress, doing business at Washington, in the District of 
Columbia, hereinafter called the Trustee, party of the sec¬ 
ond part, Whereas, 


it is necessary and advisable for the proper conduct of the 
business of this Company, to raise money by an issue of 
bonds secured by a first mortgage upon its real estate situ¬ 
ate at Bennings in the District of Columbia. Therefore, 
Be It Resolved that the Board of Directors be and they 
are hereby authorized and empowered to create and in¬ 
debtedness of this Company to the amount of Forty Thou¬ 
sand Dollars, represented by its corporate bonds, secured 
by a mortgage made to the American Security and Trust 
Company, doing business at Washington in the District 
of Columbia, upon its lands and real estate situate at Ben¬ 
nings in said District, described as follows: Beginning 
at the southwest corner of Anacostia and Bennings Roads; 
thence following the west side of Anacostia Road south 
22° west 519.31 feet; thence south 28° 12' 30" west 374.78 
feet; thence leaving said road north 64° 23' west 675.24 
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feet to the right of way of the B. & 0. Railroad (Alexandria 
Branch) thence with said right of way north 38° 52' east 
341.12 - - - feet to the land of the Washington Abattoir; 
thence south 50° 39' east 152 feet to the line of an alley or 
road thence with said alley north 39° 21' each 334.9 feet to 
the north face of a stone wall; thence following said wall 
north 37° 42' west 146.32 feet to the right of way of the 
B. & 0. railroad; thence following said right of way north 
43° 59' 30" east 121.18 feet to the south line of Bennings 
Road; thence with said road south 78° lO' 30" east 395.08 
feet; thence south 61° 11' 30" east 63.05 feet to the place 
of beginning. 


That the form of said mortgage, dated the first day of 
January nineteen hundred and ten, now submitted to this 
Board covering, lands and real estate of this Company 
► situate at Bennings in the District of Columbia and the 

terms and conditions thereof, be and the same are hereby 
approved and adopted, and the President of this Company 
is authorized to execute said bonds and to affix the corpo¬ 
rate seal thereto, the Secretary attesting such execution, 
and the President is authorized for and on behalf of this 
Company, to execute said mortgage and to affix the cor¬ 
porate seal thereto and acknowledge and deliver the same, 
as required by law, the said Secretary to attest its execu¬ 
tion and cause the same to be recorded. 


That the said Union Stock Yard Company does hereby 
appoint Alvin N. Bastable as its Attorney for it and on its 
behalf to acknowledge said mortgage as its act and deed. 
All of which will more fully and at large appear by ref¬ 
erence to the minutes of said meeting of said Board of 
Directors. Now, This Indenture Witnesseth, that the 
said mortgagor as well for and in consideration of the 
premises and for the better securing of the payment of 
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the above mentioned bonds made and issued for the pur¬ 
pose, in the manner and to the amount hereinbefore de¬ 
scribed, and the interest which may accrue thereon, as for 
and in consideration of the sum of One Dollar, lawful 
money of the United States unto it well and truly paid by 
said Trustee, at and before the sealing and delivery there¬ 
of, the receipt whereof, is hereby acknowledged hath 
granted, bargained, sold, aliened, enfeoffed, conveyed, re¬ 
leased and confirmed, and by these presents does grant, 
bargain, sell, alien, enfeoff, convey release and confirm 
unto the said Trustee, its successors and assigns; All 
that certain tract or parcel of land with the buildings and 
improvements thereon erected, situate at Bennings, in the 
District of Columbia, aforesaid, bounded and described as 
follows: Beginning for the same at the southwest corner 
of Anacostia and Bennings Roads, thence following the 
west side of Anacostia Road south 22° west 519.31 feet; 
thence south 28° 12' 30" west 374.78 feet; thence leaving 
said road north 64° 23' west 675.24 feet to the right of way 
of the B & 0 Railroad (Alexandria Branch) thence with 
said right of way north 38° 52' east 341.12 feet to the land 
of the Washington Abbatoir; thence south 50° 39' east 152 
feet to the line of an alley or road; thence with said alley 
north 39° 21' east 339.9 feet to the north face of a stone 
wall; thence following said wall north 37° 42' west 146.32 
feet to the right of way of the B&O Railroad; thence fol¬ 
lowing said right of way north 43° 59' 30" east 121.18 feet 
to the south line of Bennings Road; thence with said road 
south 78° 10' 30" east 395.08 feet; thence South 61° 11' 30" 
east 63.05 feet to the place of beginning. Together with 
all and singular the improvements, ways, w T aters, rights, 
liberties, privileges, hereditaments, appurtenances and 
equipment to the above mentioned property belonging or 
in anywise appertaining, and all the reversions and re¬ 
mainders of rents, issues and profits thereof and all estate 
right, title, interest property claim, and demand whatso¬ 
ever, of the said Mortgagor and its successors and assigns, 
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of in and to the same and every part thereof. To Have 
and to Hold the same unto the said Trustee, its successors 
and assigns, to and for the only proper use and behoof of 
the said Trustee, its successors and assigns, In Tbust * * * 
for the use, benefit and security, * * * of the several * * • 
holders of the said bonds 

If the said mortgagor, its successors or assigns, shall at 
any time hereafter omit, neglect or refuse, for a period 
exceeding three months, to pay the interest on the bonds 
entitled to be hereby secured, or any of them, after the 
said interest shall have fallen due according to the terms 
of said bonds, or shall omit, neglect or refuse for a period 
exceeding three months to pay the principal on the afore¬ 
said bonds, or any of them, after the principal shall have 
fallen due according to the terms of said bonds, or shall 
omit, neglect or refuse for a period exceeding three months 
to carry out and perform any other covenant, promise con¬ 
dition or agreement herein required to be performed or 
kept by it, then and in any or either of such cases, upon 
the written request only of the holders of one third of the 
said bonds then outstanding, the Trustee or its successors 
in the trust, for the time being, shall proceed to sell and 
dispose of all and singular the said real estate, rights, 
improvements, and premises hereby mortgaged or agreed 
so to be, to the highest and best bidder at public auction 
on the premises or at such place as the said Trustees may 
designate upon such times as it may deem wise and ad¬ 
vantageous, and at such time as it shall appoint 
*#*###•#•# 

If the Mortgagor * * * shall * # * pay, or cause to be paid, 
• • * the several and respective sums expressed therein 
at the same time and places hereinbefore mentioned, for 
payment, * * * then * * * the trustee hereunder shall release 
and discharge this indenture by proper instrument 
*•••»••••• 
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In Witness Whereof, the said Mortgagor has caused its 
corporate seal to be hereunto affixed and these presents to 
be signed by its President and attested by its Secretary 
the day and year first above written. 

Union Stock Yard Company, 


By Alvin N. Bastable, 

President. 


[Union Stock Yard Company 
Corporate Seal] 


Signed, sealed and delivered 
in the presence of 
Attest: J. Hann Jr, Secretary. 

American Security and Trust Company, the Trustee 
named in the foregoing mortgage, hereby accepts the trusts 
therein mentioned. 

In Witness Whereof, the said Company has caused its 
corporate seal to be hereto affixed and these presents to be 
signed by its Vice president and attested by its Secretary 
the third (3rd) day of January nineteen hundred and ten. 

Amebicn Security & Trust Company, 

By Corcoran Thom, 

Vice President. 

[Amer Sec & Tr Co 
Corporate Seal] 

Signed, sealed and delivered 
in the presence of 

Attest: 

Chas E. Howe, Tr. 


Attest: 


Secretary. 
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District of Columbia, 

City of Washington, To Wit: 

I Harry W. Finney a Notary Public in and for the Dis¬ 
trict of Columbia do hereby certify that the Union Stock 
Yard Company, the party of the first part, and mortgagor 
named in a certain indenture of mortgage bearing date the 
first day of January, nineteen hundred and ten, and here¬ 
unto annexed, personally appeared before me, in the City 
and District aforesaid, by Alvin N. Bastable, its duly con¬ 
stituted attorney, said Alvin N. Bastable being personally 
well known to me to be such attorney, and then and there 
acknowledged said indenture of mortgage to be the act and 
deed of the said Union Stock Yard Company. Given under 
my hand and official seal this 3rd day of January 1910. 
nineteen hundred and ten. 

[Notarial Seal] Harry W. Finney, 

Notary Public D. C. 


Plaintiff’s Exhibit No. 9 

Pre-Trial Exhibit, BBH, Judge 

This is to certify that the pages attached hereto con¬ 
stitute a full, true, and complete copy of a Deed, by and 
between Andrew D. Loffier, et al., Trustees, Grantors, and 
the Washington Abattoir Company, Inc., Grantees, dated 
on the 22nd day of May, 1916, and recorded on the 25th 
day of May, 1916, at 3:00 P. M. in Liber No. 3869, Folio 
275 as the same appears of record in this office. 
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In testimony whereof, I have hereunto set my hand and 
caused the seal of this office to be affixed, this the 29th day 
of January A. D. 1951. 


[Seal] 


Marshall L. Shepard, 

Recorder of Deeds , D. C. 

By Eleanoee Dague Williams, 

Deputy Recorder of Deeds. 


This deed. Made this Twenty second day of May in the 
year one thousand nine hundred and sixteen, by and be¬ 
tween Andrew D. Loffler and Michael A. Keane, as Trus¬ 
tees under deed-in-trust recorded among the Land Records 
of the District of Columbia in Liber No. 3811, folio 354 and 
acting under resolutions respectively of the A. Loffier Sau¬ 
sage & Provision Company, Inc. of the District of Colum¬ 
bia, and the T. T. Keane Company, Inc. of the D. of C. 
Said resolutions hereunto attached, parties of the first part, 
and The Washington Abattoir Company, a Corporation, 
incorporated under the laws of the District of Columbia, 
party of the second part: 

Witnesseth, That in consideration of Fifty thousand 
($50,000) Dollars, the parties of the first part do grant 
unto the party of the second part, in fee simple, all those 
piece or parcel of land in the District of Columbia, de¬ 
scribed as follows, to wit: 

Part of the tract of land called “Fortune Enlarged” 
and part of lot 5 in the division of the Estate of Joshua 
Beall among his heirs, being part of the tract of land known 
as “Fife & Fife Enlarged” and being part of the land 
conveyed to Union Stock Yard Company by deed recorded 
among the Land Records of the District of Columbia in 
Liber No. 1280, folio 452, and being described as follows, 
in one parcel: 

Beginning for the same at a corner formed by the face 
of the wall on the South side of a branch and a fence on 


the Westerly side of the main alley on the grounds formerly 
owned by said Union Stock Yard Co., and running thence 
with the line of said fence, South 43-1/4 degrees West, 283 
feet to a cedar post; thence North 46-3/4 degrees West 152 
feet to the land of the Baltimore & Ohio Railroad Co.; 
thence Northeasterly along the line of the land of said 
Railroad Co. about 319 feet to the South face of said wall 
on the South side of said branch; and thence along said 
face of said wall, South 32-3/4 degrees East, to the point 
of beginning. With right of way over the following de¬ 
scribed parcel of land: Beginning for the same at the inter¬ 
section of the South line of Bennings Road with the East¬ 
erly line of the land of the Baltimore & Ohio Railroad Co. 
and running thence Southwesterly along said easterly line 
of the land of said Railroad Co., to the Northerly line of 
the parcel of land above described; thence Southeasterly 
along the Northeasterly line of the land above described, 
25 feet; thence Northeasterly in a straight line to the South¬ 
erly line of the Bennings Road, and distant 25 feet from 
the Easterly line of the land of said Railroad Co. and thence 
Westerly to the point of beginning. Being same land con¬ 
veyed to the Washington Abattoir Co. by deed recorded 
among said Land Records in Liber No. 1946 folio 283. 
Subject to the sewer privilege granted the District of Co¬ 
lumbia by said Keane & Loeffler, Trustees, by deed dated 
March 1,1916, and recorded in Liber 3864 folio 293 of said 
Land Records; 

Also part of said tract of land called “Fortune En¬ 
larged” described as follows:—Beginning for the same at 
the Cedar post located and described in deed to the Wash¬ 
ington Abattoir Company, recorded in Liber 1946 folio 
283 of the Land Records of the District of Columbia, as 
being 283 feet from the South face of the wall of a branch 
and on the West side of a main alley, and running thence 
North 46-3/4 degrees West and perpendicular to the line 
of said main alley, 152 feet to the easterly line of the land 
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of the Baltimore and Ohio Railroad Co., thence Southwest¬ 
erly along the said easterly line of the land of said Rail¬ 
road Co. 50 feet; thence South 46-3/4 degrees east parallel 
with the first line, 152 feet to the Westerly line of said main 
alley; and thence along the said Westerly line of said main 
alley, North 46-3/4 degrees East, 50 feet to the point of 
beginning. 

Together with the improvements, rights, privileges, and 
appurtenances to the same belonging. 

Axn the said parties of the first part covenant that they 
will warrant specially the property hereby conveyed; and 
that they will execute such further assurances of said land 
as may be requisite. 

Witness our hands and seals the day and year first here¬ 
inbefore written. 

Andrew D. Loffler [seal] 
Trustee . 

Michael A. Keane [seal] 
Trustee. 

In presence of— 

S. Duncan Bradley 

as to A. D. L. and M. A. K. 


District of Columbia, to wit: 

I, S. Duncan Bradley a Notary Public in and for the 
District of Columbia, Do Hereby Certify that Andrew D. 
Loeffler and Michael A. Keane, Trustees under deed-in 
trust as described in the deed hereunto attached of the 
District of Columbia, parties to a certain Deed bearing 
date on the 22d day of May, 1916, and hereto annexed, 
personally appeared before me in said District, the said 
Andrew D. Loeffler and Michael A. Keane being personally 
well known to me as the persons who executed the said 
Deed, and acknowledged the same to be their act and deed. 
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Given under my hand and seal this 23rd day of May, 
1916. 

[Notarial Seal] S. Duncan Bradley, 

Notary Public, D. C. 


Plaintiff’s Exhibit No. 10 

Pre-Trial Exhibit, R B H, Judge 

This is to certify that the pages attached hereto con¬ 
stitute a full, true, and complete copy of a Deed, by and 
between, Union Stock Yard Company of New Jersey, 
Grantors, and A. Loffler Provision Company, Inc., 
Grantees, dated on the 22nd day of June, 1928, and re¬ 
corded on the 23rd day of June, 1928, at 10:48 A. M. in 
Liber No. 6172, Folio 35 as the same appears of record 
in this office. 

In testimony whereof, I have hereunto set my hand 
and caused the seal of this office to be affixed, this the 29th 
day of January A. D. 1951. 

Marshall L. Shepard, 

Recorder of Deeds, D. C. 

[Seal] 

By Eleanoke Dague Williams, 

Deputy Recorder of Deeds. 


DEED 

Recorded June 23, 1928, at 10:48 A. M. No. 47 j 

i 

This deed, made this 22nd day of June in the year Nine¬ 
teen hundred and twenty-eight, by and between Union 
Stock Yard Company of New Jersey, a body corporate duly 
incorporated under the laws of the State of New Jersey, 
acting herein pursuant to a Resolution of its Stockholders 
(all of the Directors being present and voting) a duly cer- j 
tided copy of which Resolution is hereunto annexed and 

made part of these presents, party hereto of the first part, | 

i 

[ 

i 

i 

j 

i 

i 

i 

i 

i 

i 

i 
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A. Loffler Provision Company, Inc., a body corporate duly 
incorporated under the laws in force in tbe District of Co¬ 
lumbia, party hereto of the second part: 

Witnesseth, that the said party of the first part, for and 
in consideration of the sum of Ten Dollars to it paid by the 
said party of the second part, does hereby grant and convey 
unto the said party of the second part, in fee simple, the 
following described land and premises, with the improve¬ 
ments, easements, and appurtenances thereunto belonging, 
situate and being in the County of Washington in the Dis¬ 
trict of Columbia, namely: Part of the tract of land called 
“Fortune Enlarged” and part of Lot Five (5) in the divi¬ 
sion of the estate of Joshua Beall among his heirs, being 
part of the tract of land known as “Fife” and “Fife En¬ 
larged”, and being part of the land conveyed to Union 
Stock Yard Company by Deed recorded in Liber 1280 folio 
452 of the Land Records of the District of Columbia, de¬ 
scribed in accordance with a survey by the Surveyor of 
the District of Columbia recorded in Survey Book No. 94 
page 497 of the Records of the Office of the Surveyor of 
the District of Columbia, as follows:—Beginning for the 
same at a corner formed by the North face of the wall on 
the South side of a Branch at a fence on the Westerly side 
of the main alley on the grounds formerly owned by the 
Union Stock Yard Company, said point being also the most 
Easterly corner of the land conveyed to the Washington 
Abattoir Company, a corporation incorporated under the 
laws of the District of Columbia, by Deed recorded in Liber 
3869 folio 275 of said Land Records, and running thence 
North Thirty-seven (37) degrees forty-two (42) minutes 
West along said wall, Seventy-seven and ninety-eight hun¬ 
dredths (77.98) feet; thence North Forty (40) degrees fifty- 
nine (59) minutes East, Sixteen and fourteen hundredths 
(16.14) feet; thence South Seventy-six (76) degrees forty- 
three (43) minutes East, Thirteen and fifty-seven hun¬ 
dredths (13.57) feet; thence South Thirty-seven (37) de- 
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grees forty-two (42) minutes East, Sixty-fixe (65) feet; 
thence South Thirty-nine (39) degrees twenty-one (21) 
minutes West, Twenty-five (25) feet to the place of be¬ 
ginning. j 

To have and to hold, the said land and premises, with 
the improvements, easements and appurtenances, unto and 

I 

to the use of the said party hereto of the second part in 
fee simple. j 

And the said party hereto of the first part, does hereby 
covenant to warrant specially the property hereby con¬ 
veyed, and to execute such further assurances of said land 
as may be requisite. 

In testimony whereof, on the day and year first herein¬ 
above written, the said Union Stock Yard of New Jersey, j 
has caused these presents to be signed with its Corporate j 
name by A. 0. Dille its President, attested by J. F. Kelle j 
its Secretary and its Corporate Seal to be hereunto affixed, j 
and does hereby constitute and appoint A. 0. Dille, its true j 
and lawful Attorney in fact for it and in its name to appear j 
before any officer authorized by law to take and certify 
acknowledgments of conveyances of land in the District of 
Columbia, and then and there to acknowledge and deliver 
these presents as its act and deed. 

[Corporate Seal] 

Union Stock Yard of New Jersey, 

By A. 0. Dille, President . 

Attest J. F. Kelle, Secretary. 

I 

At a meeting of the Stockholders (all of the Directors 
being present and voting) of Union Stock Yard Company 
of New Jersey, held on the 18th day of June 1928, the 
following Resolution was adopted:— 

“Resolved, that the President of this corporation be and 
he is hereby authorized and directed to accept the offer of 
A. Loffler Provision Company, Inc. to purchase the fol- ; 
lowing described property:— 


I 
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Part of the tract of land called “Fortune Enlarged” and 
part of Lot 5 in the division of the estate of Joshua Beall 
among his heirs, being part of the tract of land known as 
“Fife” and “Fife Enlarged”, and being part of the land 
conveyed to Union Stock Yard Company by Deed recorded 
in Liber 1280 folio 452 of the Land Records of the District 
of Columbia, described in accordance with a survey by the 
Surveyor of the District of Columbia recorded in Survey 
Book No. 94 page 497 of the Records of the Office of the 
Surveyor of the District of Columbia, as follows:—Begin¬ 
ning for the same at a corner formed by the North face 
of the wall on the South side of a Branch at a fence on the 
Westerly side of the main alley on the grounds formerly 
owned by the Union Stock Yard Company, said point being 
also the most Easterly corner of the land conveyed to the 
Washington Abattoir Company, a corporation incorpo¬ 
rated under the laws of the District of Columbia, by Deed 
recorded in Liber 3869 folio 275 of the said Land Records, 
and running thence North 37 degrees 42 minutes West 
along said wall, 77.98 feet; thence North 40 degrees 59 
minutes East, 16.14 feet; thence South 76 degerees 43 min¬ 
utes East, 13.57 feet; thence South 37 degrees 42 minutes 
East, 65 feet; thence South 39 degrees 21 minutes West, 
25 feet to the place of beginning,—situate in the County 
of Washington, D. C., and owned by this corporation; and 
that the President be and he is hereby authorized and di¬ 
rected to execute and deliver in the name of this corpora¬ 
tion, a Deed sufficient and adequate to convey the said real 
estate in fee simple to the said A. Loffler Provision Com¬ 
pany, Inc. on compliance by it with the terms of said offer.” 

This is to certify that the foregoing is a true copy of 
the Resolution adopted by the Stockholders (all of the 
Directors being present and voting) of the Union Stock 
Yard Company of New Jersey, at a meeting held on the 
18th day of June 1928. 

[Corporate Seal] J. F. Kells, Secretary, 
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District of Columbia, to wit : 

I, Arthur S. Cudmore a Notary Public in and for the 
District aforesaid, do hereby certify that A. 0. Dille who 
is personally well knowm to me to be the person named as 
Attorney in fact in the aforegoing and annexed Deed dated 
the 22nd day of June A. D. 1928, to acknowledge the same 
personally appeared before me in the District aforesaid, 
and as Attorney in fact as aforesaid, and by virtue of the 
power and authority in him vested by the aforesaid Deed, 
acknowledged the same to be the act deed of Union Stock 
Yard Company of New Jersey, a Corporation grantor 
therein, and delivered the same as such. 

Given under my hand and official seal, this 22nd day of 
June A. D. 1928. 

[Notarial Seal] Arthur S. Cudmore, 

Notary Public , D. C. 


Plaintiff’s Exhibit No. 11 

Pre-Trial Exhibit, RBH, Judge 

This is to certify that the pages attached hereto con¬ 
stitute a full, true, and complete copy of a Deed, by and 
between, A. Loffler Provision Company, Inc., grantors, and 
Keane-Loffler, Inc., Grantees, dated on the 6th day of July, 
1928, and recorded on the 6th day of July, 1928, at 2:38 
P. M. in Liber No. 6177, Folio 261 as the same appears of 
record in this office. 

In testimony whereof, I have hereunto set my hand 
and caused the seal of this office to be affixed, this the 9th 
day of January A. D. 1951. 

Marshall L. Shepard, 

Recorder of Deeds, D. C. 

[Seal] 

By Eleanore Dague Williams, 

Deputy Recorder of Deeds. 
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Recorded July 6, 1928, at 2:38 P. M. No. 133 

DEED 

This deed made this 6th day of July, in the year Nine¬ 
teen hundred and twenty-eight, by and between A. Loffler 
Provision Company, Inc., a corporation organized under 
the laws of the District of Columbia, and acting here in 
pursuant to a Resolution of its Board of Directors, party 
of the first part; and Keane-Loffler, Inc., a body corporate 
duly incorporated under the laws of the State of Mary¬ 
land, party of the second part. 

Witnesseth, that for and in consideration of the sum of 
Ten dollars, the said party of the first part does grant unto 
the said party of the second part, in fee simple, the fol¬ 
lowing described land and premises, with the improve¬ 
ments, easements and appurtenances thereunto belonging, 
situate in the District of Columbia, namely: part of Lot 
numbered One (1) in a subdivision of part of a tract of 
land known as “Beall’s Pleasure”, as per plat attached to 
deed recorded in Liber 1610 at folio 245 of the Land Rec¬ 
ords of the District of Columbia, and being now known for 
the purposes of assessment and taxation as part of Parcel 
176/44, and being described as follows: beginning for the 
same at a point in the Northerly line of Benning Road; 
distant Southeast, 182.64 feet from the intersection of the 
Northerly line of Benning Road, 110 feet wide, with the 
Southeasterly line of the Right of Way of the Alexandria 
Branch of the Baltimore and Ohio Railroad, and running 
thence South 79 degrees 01 minutes East, 74.57 feet; thence 
North 39 degrees 56 minutes East, 126.12 feet; thence 
North 50 degrees 4 minutes West 65.25 feet; thence South 
39 degrees 56 minutes West, 162.21 feet to the Northerly 
line of Benning Road and the point of beginning, contain¬ 
ing 9406.77 square feet as shown on plat of computation 
recorded in the Office of the Surveyor for the District of 
Columbia in Survey Book 82 at page 194. 
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Also part of a tract of land called “Fortune Enlarged”, 
and part of Lot numbered Five (5) in the division of the 
Estate of Joshua Beall among his heirs, being a part of 
“Fife and Fife Enlarged”, and being a part of the land 
conveyed to the Union Stock Yard Company by Deed re¬ 
corded in Liber 1280 at folio 452 of the Land Records of 
the District of Columbia, and being now known for the pur¬ 
poses of assessment and taxation as part of Parcel 168/9, 
and being described as follows: beginning for the same 
at a corner formed by the North face of the wall on the 
South side of a branch at a fence on the Westerly side of 
the main alley on the grounds formerly owned by the Union 
Stock Yards Company, said point being also the North¬ 
easterly corner of the land conveyed to the Washington 
Abattoir Company by Deed recorded in Liber 3869 at folio 
275 of the said Land Records, and running thence North 
37 degrees 42 minutes West along said wall, 109.98 feet; 
thence North 43 degrees 54 minutes East, 15.51 feet; thence 
South 38 degrees 36 minutes East, 31.11 feet; thence South 
76 degrees 43 minutes East 13.57 feet; thence South 37 
degrees 42 minutes East 65 feet; thence South 39 degrees 
21 minutes West 25 feet to the place of beginning, con¬ 
taining 2331 square feet as shown on plat of survey re¬ 
corded in the Office of the Surveyor for the District of 
Columbia in Survey Book 94 at page 497. 

To have and to hold the same unto and to the use of the 
said party hereto of the second part, in fee simple. 

And the said party of the first part hereby covenants 
to warrant specially the property hereby conveyed, and to 
execute such further assurances of said land as may be 
requisite. 

In testimony whereof, on the day and year first here¬ 
inbefore written, the said party of the first part, has caused 
these presents to be signed in its corporate name by An¬ 
drew D. Loffler, its President, attested by Arthur S. Cud- 
more its Secretary and its corporate seal to be hereunto 


i 
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affixed, and does hereby constitute and appoint Andrew D. 

Loffler, its true and lawful Attorney in fact for it and in 
its name to acknowledge and deliver these presents as its * 

act and deed. 

[ Corporate Seal] 

A. Loffler Provision Company, Inc., 

Bv Andrew D. Loffler, President. 

•/ * 

Attest: Arthur S. Cudmore, Secretary. 

District of Columbia, to wit: 

I, Lloyd A. Douglass a Notary Public in and for the 
District of Columbia, do hereby certify that Andrew D. 

Loffler who is personally well known to me as the person 
named as Attorney in fact in the foregoing and annexed 
Deed, bearing date on the 6th day of July A. D. 1928, to 
acknowledge same, personally appeared before me in said 
District and as Attorney in fact as aforesaid, and by virtue 
of the authority vested in him by said Deed acknowledged 
the same to be the act and deed of A. Loffler Provision Com¬ 
pany, Inc. the grantor therein and delivered the same as 
such. 

Given under my hand and seal this 6th day of July A. D. 

1928. 

[Notarial Seal] Lloyd A. Douglass, 

Notary Public , D. C. 

This is to certify that the foregoing and annexed Deed 
was duly executed and delivered pursuant to and in strict 
conformity with the provisions of a resolution of the Board 
of Directors of A. Loffler Provision Company, Inc. passed 
at a regularly called meeting of said Board of Directors, 
and that a quorum was present at said meeting. 

[Corporate Seal] Arthur S. Cudmore, 

Secretary. 


Plaintiff’s Exhibit No. 20 


1728 Webster Street, N. W. 

Washington, D. C. 

October 24, 1942 

Solomon Grossberg, Esquire 
Peoples Life Insurance Building 
Washington, D. C. 

Re: F. S. Kogod 

Dear Mr. Grossberg: 

Please refer to your letter of the 12th instant, addressed 
to Mr. Andrew E. Nelson, formerly President and now 
trustee for the Adolph Gobel, Inc., wherein you requested 
to remove the wooden props anchored on a portion of the 
alley which protects the walls in place. 

Allow me to inform you that I purchased that property 
from the District Court of New York on September 30 
ultimo, and those props were then in place. Mr. Nelson 
informed me over the phone on the 21st current, that these 
props have been there for over twenty years. He also 
mailed me a set of drawings of the buildings, which draw¬ 
ings were made in March, 1937. These drawings show a 
road on the front of the main building and a road along¬ 
side of the said buildings. I do not know if these roads 
were dedicated to the District of Columbia but I do know 
that these roads have been used by the public from time 
immemorial, more so, naturally when Gobel was operating, 
as they had a retail store serving the public in conjunction 
with the abattoir. 

I am writing these facts to you, so you may convey them 
to Mr. Kogod for his guidance in his grading operations, 
as my attorney informs me that in the event that these 
roads were not dedicated we still have a prescription right 
to use said roads. 

However, if Mr. Kogod is willing to cooperate with me to 
have extended 35th Street, N. E., to Bennings Road, be- 
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tween his and my property, I am willing to tear-down the 
two story brick building and convey a portion of my land 
for said extension of 35th Street. This suggestion if 
adopted of course will be beneficial to both of us, also to 
the District and the public in general in 'which event I be¬ 
lieve he can use all the surplus earth of the premises, while 
the excavator is there. On the contrary, of course you 
understand that I have no other alternate but to protect my 
rights in a legal manner. 

I am sure you will convey the contents of this letter to 
your client, at the earliest possible moment and in the same 
friendly spirit in which it is written. 

Very truly yours, 

JC :TI 

Plaintiff’s Exhibit No. 21 

Solomon Grossberg 
Attorney at Law 
Peoples Life Insurance Building 
Washington, D. C. 

National 8840 
October 26,1942 

Mr. J. Cogito 

1728 Webster St., N. W. 

Washington, D. C. 

Dear Mr. Cogito: 

This is to acknowledge receipt of your letter of October 
24, 1942, in reference to the matter of a disputed right of 
way between the property recently purchased by you from 
Adolf Gobel, Inc. and the property belonging to my client, 
Fred S. Kogod. 

I regret that Mr. Kogod is temporarily out of the City 
and therefore I am unable to advise you as his reaction to 
your proposal for joint dedication of an extension to 35th 
Street. Upon his return I shall be pleased to discuss the 
matter with him and inform you further. 
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However, for the purposes of the record, I desire to 
reply to your contention regarding the prescriptive or 
other right to the use of an alleged roadway between the 
respective properties. I believe that X can state with cer¬ 
tainty that there never has been any dedication of such a 
roadway to the public use. Therefore, if that be true, the 
only other way in which you or the public could have ac¬ 
quired a right to the use of such a roadway would be 
through continued, adverse and uninterrupted use of the 
roadway for the necessary period provided by law. 

If such roadway as you claim existed for many years 
can actually be borne out by proof, nevertheless there can 
be no question that the same has not been used for a great 
many years preceding your recent purchase of the prop¬ 
erty. I am certain that your attorney will advise you that 
in view of the lack of continued use of the alleged roadway, 
any prescriptive right which may have existed, has long 
since been lost. 

When my client acquired ownership of the property he 
obtained a policy of title insurance from the District Title 
Insurance Company, and that policy fails to record any 
rights of way over any part of the property. If you or 
your attorney so desire, I shall be pleased to go into the 
matter fully so that a final decision may be reached be¬ 
tween us. 

Very truly yours, 

Solomon Grossbebg. 


SG:d 
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Plaintiff's Exhibit No. 22 

1728 Webster Street, N. W. 

Washington 11, D. C. 

May 18, 1945 

Fred S. Kogod, Esquire 
1711 - 14th Street, N. W. 

Washington, D. C. 

Dear Mr. Kogod: 

First of all, permit me to thank you and your wife, as 
well as your attorney for the granting an easement, to the 
Washington Gas Light Company on my behalf, which I 
trust that I may be able some day, to return the favor to 
all of you. 

Secondly, I trust that you will accept my apology, for 
not having been able to give you my answer any sooner, 
to the conversation that you and I had on December 28th, 
ultimo, pertaining to the purchase of that piece of land 
adjoining my property on Bennings Koad, N. E., due to my 
absence from the City. 

Pursuant to that conversation, of the above date, I em¬ 
ployed, as I promised you, an appraiser who has a good 
reputation and experience in the District of Columbia. 
I instructed him to value only the vacant land to disregard 
the easements and other rights of way, or other obstruc¬ 
tions, that may be on the premises. I told him also, that 
he should disregard the assessed value or other appraisals 
that he may know of, but that should however take into 
consideration the possibility of further development of that 
particular area that you and I talked about. 

He stated, that the value of property is depended largely 
upon the use to which it can be put, both present and future, 
also, what a business will pay for a similar location. I then 
requested him, to give me his detailed report and how he 
arrived at a price. He stated “Due to the long frontage, 
on Minnesota Avenue, he valued the entire parcel at 
$42,500.00, and sub-divided as follows: 
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The first 125 feet depth, facing Minnesota Avenue, 
he valued at Twenty-six cents ($.26) per square foot. 

The next 125 foot depth, or 250 feet west of Minne¬ 
sota Avenue, he valued at Nineteen and half cents 
($.195) per square foot. 

The next 125 feet depth, or 375 feet west of Minne¬ 
sota Avenue, he valued at Thirteen cents ($.13) per | 
square foot. 

The last 125 feet depth, or 500 feet west of Minne- | 
sota Avenue, he valued at Six and half cents ($.065) i 
per square foot. ! 

While today prices are very much inflated, as you know, j 
nevertheless, I am willing to pay you the appraisers value 
for that portion of land you indicated to me, that you are 
willing to sell, which portion he estimated to contain about j 
14,000 square feet of land. j 

Therefore, I hereby otfer to pay you Six and half cents, ! 

i 

($.065) per square foot for the conveyance of said area, j 
which amount I agree to pay upon delivery of a clear title j 
in my name of said area of whatever amount of area you j 
want to dispose of, of course adjoining my parcel 168/50. j 
Of course you will understand, that this offer is subject ! 
to your approval on or before July 1st, current year, and, | 
shall become null and void, as never been made, after that | 
date. 

i 

In the event that you wish to accept it, I shall be glad 
to employ the District Surveyors to survey it, and make j 
plans of the area that you don’t need. 

Very truly yours, 

JC :TI 


i 

i 

i 

! 

! 

i 

i 

i 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 11,052 
April Term, 1951 

Fred S. Kogod and Celia Kogod, Appellants, 


v. 

Joseph Cogito, Appellee. 

K 

Order \ 

On consideration of the appellee’s motion for leave to 
file six copies of certain exhibits in lieu of printing the same 
in the joint appendix and for leave to exhibit all exhibits to 
the Court at argument, it is 

Ordered by the Court that the motion be granted, and 
that the appellee be, and he is hereby, allowed to file six 
copies of the exhibits described in appellee’s motion. 

Dated: August 13,1951. 


Per Curiam. 
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QUESTIONS PRESENTED. 

1. In the absence of an express grant or necessary im¬ 
plication from words used in a conveyance, may one ac¬ 
quire an easement for general passage over the lands of 
another merely by showing long continued use? 

2. If, by long continued use, a right of way has been 
established for farmers and others dealing with a special¬ 
ized business, such as an abattoir, does the discontinuance 
of that business work a dissolution of the right of way to 
and from the land where such business was conducted? 

3. If a right of way has been established for a particular 
purpose, to what extent, if at all, may it be enlarged to suit 
the desires or w r hims of the dominant tenement? 

4. Is one buying land charged with notice of an easement 
which is neither apparent on reasonable observation nor a 
matter of record? 
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IN THE 


United States Court of Appeals 

Foe the District of Columbia Circuit 


No. 11052 


FEED S. KOGOD, CELIA KOGOD, Appellants, 

v. 

JOSEPH COGITO, Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia, enjoining the 
obstruction of certain alleged rights of way over land owned 
by appellants. 

Jurisdiction of this Court is conferred by Sec. 17-101, 
D. C. Code 1940; Secs. 1291 and 1294, Title 28, U. S. C. A. 



2 


STATEMENT OF THE CASE. 

For convenience, the parties will be referred to as they 
appeared in the court below. 

The Pleadings and Issues. 

On February 15, 1949, plaintiff brought this action for 
an injunction to compel the defendants to remove an ob¬ 
struction to an alleged right-of-way on the east side of his 
property, in which he claimed an easement “by deed and 
by prescription and of which the defendants have both 
actual and constructive notice”. (J. App. 2-14) He also 
claimed, apparently in the same manner, an easement in a 
so-called alley on the north of his property. (J. App. 9) 
He alleged, in substance, that he and the defendants derived 
title from a common source (J. App. 4); that by deed dated 
February 4,1943, he acquired two tracts of land which the 
Union Stockyard Company (common source of title) had 
conveyed (1) to Washington Abattoir Company in 1894 
(J. App. 5), and (2) to Keane and Auth in 1906 (J. App. 6), 
said tracts being now known for purposes of assessment 
and taxation as Parcel 168/50; that other property owned 
by the Stockyard Company had been conveyed by it to 
Eastern Development Corporation in 1941, and by the lat¬ 
ter to the defendants in 1942 (J. App. 7); that there had 
existed and been in use as an easement for his property 
adjacent to and along the southeasterly side thereof a 
paved alley approximately 25 feet wide extending from 
Benning Road southwesterly about 500 feet (J. App. 8, 9); 
that there was an auxiliary alley adjacent to and along the 
northeasterly side of his property about 35 feet wide, which 
extended in a northwesterly direction approximately 117 
feet from the intersection of the other alley, referred to as 
main alley, and in which he likewise claimed an easement. 
(J. App. 9) Although both of these so-called alleys were 
within the boundaries of the land conveyed to the defend¬ 
ants, plaintiff alleged that he and his predecessors in title 
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had used them for ingress and egress to the property now 
owned by him, and that such use had been uninterrupted, 
notorious, hostile and adverse to any one who attempted to 
close the same; that defendants barricaded the main alley 
so as to prevent trucks and other vehicles from using it as 
an entrance to his property, which had been improved by 
commercial buildings, causing him loss and damage. (J. 
App. 9, 10) Accordingly, he demanded a mandatory in¬ 
junction for removal of the barrier, and that the defend¬ 
ants be required to keep the alleys open. (J. App. 14) 

Pursuant to a stipulation between the parties, defendants 
removed the barricade, it being agreed that the status quo 
existing prior to this action would be maintained, without 
prejudice. (J. App. 17) 

In their answer, defendants denied that they ever ob¬ 
structed any easement or right-of-way belonging to the 
plaintiff. (J.' App. 18) They further denied that he was 
entitled to an easement by deed, prescription, or otherwise, 
and asserted that if any easement existed it had been aban- j 
doned and relinquished by non-user, relinquishment and i 
surrender more than twenty years prior to the filing of this | 
action and the date when plaintiff acquired title. (J. App. 
19) Defendants alleged that on several occasions plaintiff ! 
promised them he would not use, or permit his trucks to 
use any portion of the land owned by them, including the j 
alleged rights-of-way; that notwithstanding his agreement, 
and in violation thereof, plaintiff used and permitted his 
trucks to use their land, and as a result they were com¬ 
pelled to erect a barricade for its protection and preserva- j 
tion. j 

Accordingly, the main issues raised by the pleadings were ! 
(1) had there ever been created, either by deed or prescrip- j 
tion, an easement over defendants ’ land which was appur- j 
tenant to the land of the plaintiff; (2) if such an easement j 
ever existed, had it been lost prior ■ to the time plaintiff j 
acquired title ? j 


i 
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Summary of the Evidence. 

There was no dispute that the land owned by each of the 
parties was once the property of the Union Stockyard Com¬ 
pany, which acquired it by a conveyance in 1887. (J. App. 
269-272). Plaintiff conceded that the fee simple title to all 
of the property over which he claimed an easement was 
vested in the defendants. (J. App. 7, 25, 59). 

Evidence adduced by the plaintiff was to the effect that 
the so-called main alley had been shown on sundry maps 
and surveys since 1906, (J. App. 178), and that it had been 
used as a means of access to the Washington Abattoir by 
farmers and others bringing in livestock to be slaughtered. 
(J. App. 120; 122; 153; 160) It was also used by the letter 
carrier to deliver mail to employees at the Abattoir (J. App. 
112-114); and for the removal of machinery and junk when 
the Abattoir ceased operations in 1933. (J. App. 122) Af¬ 
ter 1933, it was used only by the Stockyard people. (J. App. 
161) The auxiliary alley was used to unload animals from 
trains and route them to stock pens, and also to do a little 
loading of manufactured goods at the sausage plant located 
on the north end of what is now plaintiff’s property. (J. 
App. 154) 

There was no evidence of a formal dedication of either 
the main or auxiliary alleys. There was likewise no evi¬ 
dence of an express grant of an easement in respect there¬ 
of, either to the plaintiff or any of his predecessors in title. 

Defendants offered evidence to the effect that from about 
1906 the operations of the stockyard and abattoir were ap¬ 
proximately as follows: Live animals which came in by 
truck or wagon were hauled through the main alley from 
Benning Road and either placed in pens or taken to the 
abattoir. This alley was fenced and closed by gates. The 
gates on both ends were locked at the close of the day and 
kept locked until the stockyards opened in the morning. 
(J. App. 238; 241; 245; 247) There were also gates in the 
so-called auxiliary alley used for controlling the passage 
of cattle brought in from the railroad. (J. App. 239, 240) 


In addition to the gate at Benning Road, there was a gate 
in the main alley at the extreme end thereof which was kept 
locked. (J. App. 240) 

This evidence as to the control exercised by defendants’ 
predecessors in title over both the main and auxiliary alleys 
was not controverted. Indeed, a witness testifying for 
plaintiff said that the main alley was kept clean by em¬ 
ployees of the Stockyard Company. (J. App. 162) 

When defendants acquired title, the buildings on the land j 
subsequently bought by the plaintiff were dilapidated and 
were not being used. (J. App. 184) The land had been j 
lying there like a ghost town for a number of years. (J. 
App. 223) On the east side it was separated from the 
Stockyard property by a fence, which enclosed the so-called j 
main alley from Benning Road to a point beyond the Abat¬ 
toir. (J. App. 222, 223) This alley was not being used, 
and was grown up in grass and weeds. 

At the conclusion of the evidence, before any argument i 
of counsel, (J. App. 256), and without having read the j 
pleadings, (J. App. 261), the Court indicated his conclu- J 
sions (1) that defendants did not have title either to the j 
main alley or auxiliary alley (J. App. 256); (2) that any- | 
body who owned property there (meaning the area for- ! 
merly used by the abattoir) could use these alleys for gen- j 
eral passage (J. App. 260); (3) that while the alleys were I 
fenced and gates thereon locked, that was merely as a mat- ; 
ter of convenience (J. App. 262); and (4) that both the ! 
main and auxiliary passageways were public alleys “dedi- ! 
cated by long usage”. (J. App. 267). Accordingly, he an- j 
nounced that he would grant an injunction both as to the j 
main alley and the auxiliary alley. (J. App. 268) 

Notwithstanding the views thus expressed, the Court then i 
proceeded to make findings of fact and conclusions of law, j 
the general purport of which was that the plaintiff had ac- j 
quired by prescription a right of way for general purposes j 
of passage for ingress and egress over both the main alley j 
and auxiliary alley lying within the boundaries of the land 1 
owned by the defendants, and that the defendants should ; 
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be permanently enjoined from preventing use thereof. (J. 
• App. 26-33)..,Such prescriptive right, the Court found, had 
been acquired by uninterrupted, continuous, open, notori¬ 
ous, hostile and adverse use for general purposes of ingress 
. and egress since prior to 1906, (J. App. 26, 27, 30), and was 
not by permission. (J. App. 31) Although the abattoir had 
not been used since 1933, according to the undisputed evi¬ 
dence, and the alleys were used exclusively by persons hav¬ 
ing business with the abattoir or the stockyards, the Court 
found that the right to such use had not been abandoned or 
lost. (J. App. 31-32) 

, Judgment awarding an injunction was entered, (J. App. 
33-36), and from such judgment this appeal has been prose- 
. cuted. 


STAT E MENT. OF POINTS ON APPEAL. 

1. The Court erred in finding that rights-of-way on the 
easterly and northerly sides of the property owned by the 
plaintiff have been used by said plaintiff and his prede¬ 
cessors in title far general purposes of passage for ingress 
and egress, and that such use has been uninterrupted, con¬ 
tinuous, open, notorious, hostile and adverse since prior 
to 1906. 

2. The Court erred in failing to find and hold that de¬ 
fendants are the owners of the fee simple title in and to 
the land adjoining the property of the plaintiff on the east- 
• erlv and northerly sides thereof, and that the same is not 
subject .to any easement. 

3. The Court erred in finding that an easement (right-of- 
way), exists and is now in use, and has been in existence 
and continuous use since prior to 1906, in a passageway 
extending from Bennings Road southerly approximately 
-503 feet by a width of 25 feet, adjacent to and along the 
easterly side of the property owned by the plaintiff. 

4. The Court, erred in finding and holding that said pas¬ 
sageway has been used for general purposes of ingress and 
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egress by tbe plaintiff and bis predecessors in title, and by 
other abutting property owners adjacent thereto, and by 
any one having business in the rear property abutting 
thereon, and the public, in connection with the business 
activities conducted upon the properties abutting and ad¬ 
jacent to the same. 

5. The Court erred in failing to find and hold that de¬ 
fendants and their predecessors in title exercised exclusive 
control and dominion over said so-called passageway and 
any use made thereof by plaintiff’s predecessors in title 
was permissive and not hostile or adverse. 

6. The Court erred in finding and holding that a right-of- 
way exists and is now in use, and has been in existence and 
continuously used since prior to 1906, in another passage¬ 
way extending from the westerly side of the so-called main 
alley, in a westerly direction 117 feet adjacent to and along 
the northerly side of plaintiff’s property, which has a width 
of 30 feet at the easterly end and 40 feet at the westerly 
end thereof. 

7. The Court erred in finding and holding that said pas¬ 
sageway has been used for general purposes of ingress and 
egress by plaintiff and his predecessors in title to the prop¬ 
erty since 1906. 

8. The Court erred in failing to find and hold that any 
use made of said last mentioned passageway was by per¬ 
mission of defendants and their predecessors in title, and 
was not hostile or adverse. 

9. The Court erred in finding and holding that said so- 
called passageways on the easterly and northerly sides of 
plaintiff’s property were designated and identified as al¬ 
leys. 

10. The Court erred in failing to find and hold that, at 
the time defendants acquired title, any use of the so-called 
passageways on the easterly and northerly sides of said 



plaintiff’s property had been discontinued, and any claim 
of right to use the same had been abandoned. 

11. The Court erred in failing to find and hold that at 
the time defendants acquired title the so-called passage¬ 
ways were fenced and enclosed within the lines of defend¬ 
ants’ property as ascertained and set forth in an official 
survey thereof. 

12. The Court erred in finding and holding that the plain¬ 
tiff had any right-of-way or easement over any part of de¬ 
fendants ’ land. 

13. The Court erred in failing to find and hold that de¬ 
fendants and their predecessors in title closed and con¬ 
trolled use of the so-called passageways or alleys under 
claim of right. 

14. The Court erred in finding and holding that defend¬ 
ants had actual and constructive notice of the existence of 
rights-of-way on the easterly and northerly sides of plain¬ 
tiff’s property, which rights-of-way constituted easements 
appurtenant to said plaintiff’s property. 

15. The Court erred in holding that the so-called passage¬ 
ways were public alleys, and that defendants had no title 
thereto. 

16. The Court erred in granting an injunction. 

SUMMARY OF ARGUMENT. 

While the errors assigned are numerous, we believe they 
present the following principal questions, namely: 

1. Did the plaintiff establish, either by deed or prescrip¬ 
tion, an easement over defendants’ land with respect to 
either the main alley or the auxiliary alley? Upon this 
question, it is our position (a) that there was no express 
grant and (b) that the evidence relied upon to establish a 
prescriptive right was wholly insufficient. 


I 


2. If, by reason of long nsage, a right of way had been 
established for farmers and others having business with the ! 
abattoir to use these alleyways for access thereto, did the 
discontinuance of the abattoir work a dissolution of such 
right? We contend that no right of way was ever estab¬ 
lished as a matter of law, and that any use was purely per¬ 
missive. On the other hand, if by any construction the right 
arose, it ceased when the reason for its exercise terminated. 

3. If there was a right of way, however created, for j 

access for customers of the abattoir, either to drive in their 
cattle for slaughtering or to haul away fertilizer, can the j 
plaintiff enlarge upon that use so that persons dealing with j 
him in the conduct of one or more commercial enterprises j 
not related to an abattoir may travel the alleys by truck or 
otherwise as suits their convenience? It is our position 
that a right of way for one purpose, and limited in scope, 
cannot be expanded to a general right of passage at the 
pleasure of the dominant tenement and at the expense of j 
the servient tenement. j 

I 

4. Under the circumstances of this case, were the defend- | 
ants put on notice by anything appearing of record or which | 
they could have observed prior to taking title that the prop- j 
erty which they bought and paid for was subject to any j 
outstanding easements? We contend that they had neither j 
actual nor constructive notice, but on the contrary, were 
justified in believing from the physical conditions which j 
they saw that there were no easements affecting their prop- : 
erty, and, having parted with their money in good faith, 
they are entitled to the full enjoyment of their property. 

ARGUMENT. 

No Easement Established. 

i 

Opposite the following page we have inserted a diagram j 
which visually presents the location of the land owned by j 
each of the parties and the disputed areas over which plain- j 
tiff claimed a right-of-way, but which the trial court con- j 


i 
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eluded were public alleys. It is not and does not purport 
to be a survey, but is intended merely fo'r use as a diagram. 

All of this property was acquired by Union Stockyard 
Company in 1887. (J. App. 269-272). That Company oper¬ 
ated a stockyard. In 1890 it leased a part of its land to 
Washington Abbatoir Company for a term of forty years 
(J. App. 279) The lessee was given a right-of-way for its 
officers, servants, cattle, horses and vehicles, and for its 
patrons, cattle, horses and vehicles, over a strip of land 
marked “Driveway” twenty-five feet wide at the inter¬ 
section of the south side of Benning Road and the east line 
of the Baltimore & Ohio Railroad. (J. App. 80) This is 
the twenty-five foot right-of-way shown on the diagram 
connecting plaintiff’s property with Benning Road. The 
lease further provided that the term granted was limited 
upon two conditions, namely, that the lessee would erect, 
maintain and operate a substantial building or buildings 
suited for an abbatoir or place for the slaughtering of 
meat cattle, sheep and hogs, and for the proper care of the 
carcasses thereof, (J. App. 281); that if it ceased to main¬ 
tain and operate for the space of eighteen months at any 
one time, then its term should cease and determine “to all 
intents, purposes and constructions whatsoever.” (J. App. 
282) Four years later, the Stockyard Company conveyed 
said real estate to the Abbattoir Company, and expressly 
granted a right of way over the strip marked “Driveway” 
in the same language as had been employed in the lease 
(J. App. 289-291) This conveyance was made on condition 
that the grantee should surrender said lease, and the fact 
of surrender was recited therein. (J. App. 290) 

In 1904, Washington Abattoir Company conveyed said 
propertty to Loffler, Keane and Auth, as Trustees, to 
hold for the A. Loffler Sausage and Provision Company, 
the T. T. Keane Company and the N. Auth Provision Com¬ 
pany, corporations then engaged in the sale of meat 
products. In addition to its land, the Abattoir Company 
also transferred and conveyed all of its machinery, fix- 
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tures and paraphernalia of trade located thereon. (J. App. 
299-307) 

In 1906, the Stockyards Company conveyed to Keane 
and Auth, as Trustees for the A. Loeffler Sausage and Pro¬ 
vision Company, the T. T. Keane Company and the N. Auth 
Provision Company, a tract of land lying approximately 
south of that which had been conveyed to the Abattoir 
Company, the east line being “on the west side of the main 
alley in the property of the stockyards company (J. App. 
294) This conveyance carried with it “all the rights, priv¬ 
ileges and appurtenances, easements and rights-of-way to 
the same belonging or in anywise appertaining, but not in¬ 
cluding the use of any alleys south of the north line of the 
property hereby conveyed.” (J. App. 295) These words 
did not create any new rights, but referred to those already 
existing. 

Sheets v. Sheldon, 69 U. S. (2 Wall.) 177,16 Am. Jur. 

603; 17 L. ed. 822, 826. 

On February 4, 1943, the property previously conveyed 
to the Abattoir Company and to Keane and Auth was con¬ 
veyed to the plaintiff by the Trustee in Bankruptcy of 
Adolf Gobel, Inc. (J. App. 273) As in the previous deeds, 
there was no reference made to an easement in the main or 
auxiliary alleys. The only right-of-way expressly granted 
was the 25 foot driveway at the northwesterly end of the 
property. After a metes and bounds description, plain¬ 
tiff’s deed contained the following language: 

“And all of the right, title and interest in and to the 
same of said Adolf Gobel, Inc., together with any and 
all right, title and interest or estate which Adolf Gobel, 
Inc., debtor, or Charles Seligson as Trustee of Adolf 
Gobel, Inc., debtor, may have or could claim or assert 
in and to any of the land adjoining the above described 
property on the North, East or South * * *” (J. App. 
276) 

Here again, we submit that this additional language did not 
create any new rights. Hence, we maintain that there was 
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no basis for the claim that plaintiff ever acquired an ease¬ 
ment by deed either in the main or auxiliary alley. 

As we see it, there is likewise no basis for the conten¬ 
tion that he obtained an easement by implication. At the 
north of his property he was given a right-of-way over the 
“Driveway.” (J. App. 291) Of necessity, this excludes 
the implication of any other way. On the easterly line his 
property was described not as bounded on the main alley, 
but by a fence on the westerly side of the main alley. More 
apt language to exclude the alley could hardly have been 
used. 

Lankin v. Terwilliger , 22 Ore. 97, 29 P. 268. 

Moreover, an implied easement, if there were any, with 
respect to the southerly portion of his property, would be 
limited thereto. It could not be extended for the benefit of 
all of his land. 

Penn Bowling Recreation Center, Inc. v. Hot. 

Shoppes , Inc., 86 U. S. App. D. C. 58,179 P. (2) 64. 

No Prescriptive Eight Established. 

The law is w’ell settled that in order to establish a right- 
of-way by prescription, plaintiff must prove not only an 
open, uninterrupted, notorious and continuous use, but also 
that such use was adverse. 

Umhau v. Bazzuro, 76 U. S. App. D. C. 394, 133 P. 

(2) 356. 

2 Washburn on Real Property, 1253, 1254. 

2 Thompson on Real Property (Perm. Ed.), 521, 513. 

Therefore, the fact that both alleys were shown on old 
surveys and existed for many years, is not enough to estab¬ 
lish a prescriptive right to use them. There must be evi¬ 
dence that such use w r as under a claim of right and was 
hostile to the true owner. The evidence in this case was 
uncontradicted, clear and unequivocal that at all times 
prior to 1933 the alleys in question were used by permis- 


sion of the Stockyard Company. That company was inter¬ 
ested in seeing to it that cattle were routed to the Abattoir. 
Pending their slaughter, it derived revenue from keeping 
and feeding them. Its interests were tied in with the Abat¬ 
toir and Sausage Plant on the adjoining property. No for¬ 
mal permission appears to have been given to use the alley- 
ways. On the other hand, the uncontradicted evidence 
showed that employees of the Stockyard Company con¬ 
trolled access over both the main and auxiliary alleys, lock¬ 
ing the gates at night and keeping the keys. (J. App. 238; 
241; 243-245) The gates were made of heavy material re¬ 
inforced inside. (J. App. 238) At the main entrance, 
namely, the main alley, the gates were locked at the end of 
the day and kept locked until the Stockyard opened in the 
morning. (J. App. 238; 245 ; 247) On one occasion, the 
President of the Stockyard Company prevented one of the 
operators of the Abattoir from bringing a load of hay over 
the main alley. (J. App. 241, 242) The Stockyard Com¬ 
pany kept the alleys clean. (J. App. 162) In short, the 
record is palpably clear that the Stockyard Company exer¬ 
cised exclusive control over all the alleys within its terri¬ 
tory (and they were numerous), without any claim on the 
part of anybody that he had a right to interfere. At the 
time plaintiff acquired title the hinges of one of these gates 
were apparent on the wall of the old sausage plant. (J. 
App. 193) 

In the face of such evidence, the findings of the trial 
judge (1) that plaintiff and his predecessors in title used 
these alleys under a claim of right which was (2) hostile 
and adverse, were utterly without foundation. 

In Umh-au v. Bazzuro, supra, this Court said: 

“To effect an easement the user must be accom¬ 
panied by an assertion of a right to do the same with¬ 
out regard to the wishes of the owner of the land. It 
must be adverse to the interests of the owner under 
such circumstances as to indicate that it was claimed 
as of right. # * * If ever any adverse user was prac- 
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ticed, the continuity thereof was broken with each such 
request. The proposition that permissive user can 
never ripen into a prescriptive title is elementary. ’ ’ 

The existence of gates across the alleyways and the re¬ 
tention of keys by the Stockyard Company was sufficient 
proof that the use was permissive and not adverse. 

F . C. Ayres Mercantile Company v. Union Pac. R. 

Co., 16 F. (2) 395, 399. 

Luecken v. Wuest, 31 Ill. App. 506. 

Bushey v. Santiff, 86 Hun. 384, 33 N. Y. Supp. 473. 

Belser v. Moore, 73 Ark. 296, 84 S. W. 219. 

In the Luecken case, supra, the Court said, p. 510: 

“It is, however, insisted that over this strip of land 
in controversy there was a public highway. The evi¬ 
dence shows that for access to his fields and for con¬ 
venience of his neighbors, this strip of land was used 
as a highway, but while so used, for many years the 
appellee kept a gate across the road which was locked 
and persons desiring to pass through w^ould get the 
key and unlock the gate.” 

In the case at Bar, the exercise of control was rigid. The 
gates at the main entrance were locked in the afternoon and 
kept locked all night and not opened until the next morn¬ 
ing. The key was not entrusted to employees of either the 
Abattoir or the Sausage Plant. It was retained by em¬ 
ployees of the Stockyard Company, who alone had access 
to it. 

After the Abattoir ceased operating, only the Stockyard 
Company used the main alley as it kept on buying a little 
stuff apparently under the impression that the Abattoir 
would be rebuilt. When the fact that it would not resume 
was established, the Stockyard discontinued operation 
(J. App. 161), and use of the main alley ceased. Accord¬ 
ingly, we submit there was nothing upon which to predi¬ 
cate the finding as to hostility of use, and the conclusion 
based thereon was erroneous. 
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Effect of Discontinuance of Abattoir. 

Defendants contend that even if, by reason of long usage, 
a right-of-way had been established for farmers and others 
having business with the Abattoir to use the alleys in ques¬ 
tion, for access thereto, the discontinuance of the Abattoir 
worked a dissolution of such right. The evidence showed 
beyond question that the use was permissive. Not a single 
person was produced to testify, and there was no written 
evidence offered, as to a claim of right to use. But, be that 
as it may, if there should be evolved from this record 
anything in the nature of a claim of right, it was lim¬ 
ited to access for the purpose of transacting business with 
the Abattoir. The Abattoir ceased operations in 1933. 
Subsequent to that date, nobody claimed a right of passage 
over either of the alleys for the transaction of business 
with the Abattoir. When the Abattoir closed any vestige 
of right theretofore existing was dissolved. There was no 
longer any reason for its exercise. 

But, the very fact that the right to use the alley, if it 
existed at all as an adverse right, was limited to a partic¬ 
ular purpose, brought about its extinguishment when the 
business, for the purpose of which the right existed, ceased 
and was abandoned. 

3 Tiffany, Law of Real Property, 3rd ed., Sec. 817 (p. 
369): 

“It has been said that w’hen an easement is created 
for a particular purpose, it comes to an end upon a 
cessation of that purpose. * * * In the case on an ease¬ 
ment created by prescription, • • * the question as to 
what is the particular purpose to be subserved by the 
easement is presumably to be determined with refer¬ 
ence to the particular purpose of the user during the 
prescriptive 'period. ’ ’ 


i 

i 

i 

i 

[ 

I 

I 


2 Thompson on Real Property, Sec. 689 (pp. 364-5): 


“An easement granted or reserved for a particular 
purpose, or one arising by prescription by an exercise 


i 

i 




16 


of the right for such purpose, ceases when this pur¬ 
pose no longer exists.” 

In Cotting v. City of Boston, 201 Mass. 97, 87 N. E. 205, 
where by express grant a right had been given to pass 
through a store to another property, the court said (87 
N. E. 207): 

‘ 4 Attaching due weight to the language used and the 
situation of the dominant and servient estates at the 
time the passage was created, it appears to have been 
the intent of the parties to continue the right of pas¬ 
sage only so long as either of the buildings then in 
existence continue to stand, and not to create a per¬ 
petual easement attaching to the land of the dominant 
estate. It is of no consequence that the new building 
actually constructed upon the lot of the city is of the 
same dimensions as the older one. It is a different 
building, and the principle applicable to it must be the 
same, whatever its size.” 

In Hahn v. Baker Lodge, 21 Ore. 30, 27 P. 166, a right of 
passage from a part of a lot for access to a building used 
for a lodge hall was deemed extinguished by destruction 
of the building, and could not be revived by construction 
of a nevr lodge hall. The court said: 

“• # * if an easement for a particular purpose is 
granted, when that purpose no longer exists there is 
an end of the easement.” 

In Jones v. Van Bochove, 103 Mich. 98, 61 N. W. 342, a 
cement company acquired by deed a right of way over land 
lying between its marl bed property and its factory. When 
the cement company went out of business it was held to be 
conclusive evidence of an abandonment of the easement. 

To the same effect are Day v. Walden, 46 Mich. 575, 10 
N. W. 26, w’here a right to take water is held to be lost when 
a mill, for which it was used, goes into decay, is destroyed 
and not rebuilt; Roanoke Inv. Co. v. Kansas City, Etc., Ry . 
Co., 108 Mo. 50, 17 S. W. 1000, where a railway right of 
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way was held abandoned when the railroad ceased opera- j 
tion; Weston v. Whittaker, 102 Okla. 95, 226 P. 1034; Griffin j 
v. Dwyer, 181 Okla. 71, 72, P. 2d 349, where a right to a way j 
to reach a building used for an opera house was held lost ! 
when the building was allowed so to dteriorate from lack j 
of repair as to be unfit for use as an opera house; Central ! 
Wharf Etc. Cory. v. Proprietors of India Wharf, 123 Mass, j 
567, where by action of the city a street closed access to a 
wharf, a use of a right of way to a place where the wharf 
had been was held to have been lost so the way could not 
be used for other purposes; Bangs v. Potter, 135 Mass. 245, 

where the court said: ! 

I 

“ • * * when the railway was abandoned, all servi-1 
tudes and easements terminated, and each owner had j 
the right to use the whole of his lot for any purpose he; 
pleased, without restraint by the ‘terms of sale’ or ; ' 
provisions in the deeds.” 

I 

i 

So, in this case, when the Abattoir ceased operations, and j 
the business was abandoned, any rights of way to the Abat- ! 
toir property were extinguished forever. 

i 

I 

No General Right of Passage. 

Plaintiff claimed, and the trial court found, that the 
alleys had been used by the plaintiff and his predecessors! 
in title for general purposes of passage for ingress and| 
egress to their property. (J. App. 26) There was no evi¬ 
dence to support the claim or finding. Plaintiff’s predeces-j 
sors in title w^ere engaged in the meat business, either in' 
slaughtering animals, or processing them for human con-| 
sumption. They, and the persons dealing with them, used! 
the alleyways to bring in cattle for slaughter, or to haul 
away fertilizer. Occasionally, the auxiliary alley was used 
for loading at the Loffler plant. Whether this use was per¬ 
missive or under claim of right and hostile to defendants’ 
predecessors in title, the utmost that can be said is that if 
was limited in scope and confined to one general purpose. 
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It was not, as the court found, used generally for purposes 
of access, but was confined to bringing in live stock and 
taking away by-products. Plaintiff is a contractor and does 
not operate an Abattoir. At the time of trial he was rent¬ 
ing his property to a millwork and lumber company (J. 
App. 86) and Benning Terminal Warehouse, which was 
housed in a building 150 feet long by 57 feet wide. (J. App. 
74) His land is zoned heavy industrial, and a nine story 
building could be erected upon it. (J. App. 82) It was 
rented at one time by a storage company who used heavy 
trucks to come back and forth over the main alley, as well 
as the auxiliary alley. (J. App. 72, 73) It was also rented 
to a laundry business, which operated six trucks. (J. App. 
73) In other words, instead of being used for the purposes 
originally intended, plaintiff will, unless the decision below 
is reversed, be permitted to make any use he desires of the 
alleys without regard to damage or injury to the same. He 
may, under the trial court’s ruling, extend the use as he 
sees fit, although the genesis of it was limited in scope and 
purpose. This, we submit, is contrary to law. 

2 Thompson on Real Property, Sec. 52S (p. 120): 

“A right of way by prescription is limited to the 
common and ordinary use which was made of it during 
the period of prescription; and a prescriptive way ac¬ 
quired by a particular user can not justify a materially 
enlarged user which has not been enjoyed for the full 
prescriptive period.” 

2 Washburn on Real Property, Sec. 1270 (pp. 310-311): 

“If one who has an easement for one purpose, such 
as a footway, for instance, use it for another, as for 
carriages, it will not give a right to the owner of the 
servient estate to stop the use altogether, so as to de¬ 
prive the former of his footway, for the rightful use in 
such case may be separated from that which is wrong¬ 
ful. But if the owner of the dominant estate extend 
his easement in another’s land beyond what he has the 
right to enjoy, and does it in such a way that the owner 
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of the servient estate cannot stop the excessive use ! 
without stopping the use altogether, the latter may 
lawfully do so. * # # Thus, if the right of way be j 
granted for the purpose of a way to a cottage, and the | 
cottage is turned into a tanyard, the right of way would j 
be lost. * * *” 

! 

In Bremer v. Manhattan Ry. Co., 191 N. Y. 333, 338, the 
Court said: 

i 

“The rule doubtless is that a right acquired by pre- j 
scription is limited to the extent of the use and enjoy¬ 
ment of it during the period of prescription. ” 

i 

See, also, Penn Bowling Recreation Center v. Hot 
Shoppes, Inc., in this Court, supra. 

I 

Defendants Essentially Innocent Purchasers 

i 

In a very practical sense, defendants were innocent pur- j 
chasers, without either actual or constructive notice of any 
allegede rights-of-way except the 25 foot driveway connect- | 
ing plaintiff’s property at its northwesterly end with Ben- j 
ning Road 

Mr. Kogod had known of the property since about 1919, 
and had visited it many times. (J. App. 187) He had used ; 
the driveway to reach the Keane and Loffler establishments j 
from Benning Road. (J. App. 187) He had never used j 
the so-called main alley, but knew that it was controlled and 
used for loading and unloading animals. (J. App. 188) He j 
inspected the property in 1940 prior to making a contract j 
to purchase it. (J. App. 182, 183) He also had a survey j 
made and had the title examined. (J. App. 183,184) When j 
he examined the property in 1940, there was a surfaced i 
piece of road of 25 feet, but no alley noticeable, although 
there were a lot of lanes criss-crossing the property where | 
cattle sheds were located. (J. App. 184) Fences along the j 
lanes w T ere in fair shape, although some were knocked over 
and dilapidated to some extent. (J. App. 185) All of the 

lanes were similar, one was paved and some had cinders, j 

i 


i 

i 


20 


(J. App. 186) The property was vacant (J. App. 188), 
with the exception of a comer hotel that was still in opera¬ 
tion. No other business activity was going on. (J. App. 
188) At the main alley, there were two gates. The hinges 
on one of the gates were still in place. (J. App. 193) They 
were wooden gates on heavy iron shingles which were used 
to close this alley. (J. App. 194) 

After acquiring the property, defendants made extensive 
improvements, consisting of a motion picture theatre and 
a large parking area in the rear (J. App. 197), a market 
occupied by Giant Food Stores, and other property. (J. 
App. 190, 191) In the latter part of 1946, upon returning 
from a vacation, Mr. Kogod found that plaintiff had erected 
an iron fence on the easterly side of his property with a 
gate opening on the main alley. (J. App. 190) He asked 
the plaintiff why this had been done, and the latter replied 
that it w T as a mistake; that he was sorry it had happened, 
and it would be kept locked. (J. App. 190) Plaintiff failed 
to keep the gate locked and some time later, defendants put 
a barricade in the form of a sign across the alley in order 
to protect their property. (J. App. 191) 

Under these circumstances, we submit that there was 
nothing upon which to base the contention that defendants 
had actual or constructive notice of any easement other 
than the 25 foot driveway. Having parted with their 
money in reliance upon the survey, the title to which they 
caused to be examined, and in the honest belief that no 
other easements in fact existed, we submit they are essen¬ 
tially innocent purchasers for value and should be pro¬ 
tected as such- 


CONCLUSION. 

Plaintiff failed to establish an easement by deed in re¬ 
spect of either the main or auxiliary alley. There was no 
evidence of user by him, or his predecessors in title, suffi¬ 
cient to create an easement by prescription. Any use of the 
alleys, under the circumstances disclosed by the evidence, 
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was insufficient to create a right because the use was per¬ 
missive and not hostile or adverse. 

■ -Conceding for the purpose of argument that there had 
been a use7which-estended over a long period of time and 
reposed into a right, it was for a limited purpose only, that 
is, for persons having business with the Abattoir adjacent 
to defendants’ property. When the Abattoir ceased opera¬ 
tions any right of use was likewise terminated. 

A right-of-way for driving and hauling cattle to an Abat¬ 
toir if acquired by prescription can not be expanded into a 
right-of-way for general passage for any and every pur¬ 
pose, but is limited and restricted to the use originally 
made. That use having been abandoned, at least seven 
years before the defendants acquired title, without either 
actual or constructive notice, can not be relied on as a 
basis for either a right-of-way for general purposes of in¬ 
gress or egress, or as a public alley. 

We submit, therefore, that the findings and conclusions 
of the trial court, as well as the judgment based thereon, 
were erroneous and should be reversed. 

Respectfully submitted, 
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APPELLEE’S STATEMENT OF QUESTIONS 

PRESENTED 

As the matter was heard below, the points presented are: 

1. Defendants claim they have a fee title and plaintiff 
claims to have an easement over the fee title (J. App. 42). 

2. Plaintiff is entitled to an easement over defendants’ 
property by express grant, by implied grant, by prescrip¬ 
tion and by reasonable necessity, of which the defendants 
had actnal and constructive notice. 

3. Alleys described in recorded instruments, shown on 
official documents, used for general purposes, to adjoining 
properties, consistently and adversely, since 1906, are ease¬ 
ments to the adjoining properties. 

4. Plaintiff showed the uninterrupted, continuous, open, 
notorious, hostile and adverse use of rights of way to 
his property, for general purposes; the defendants claim 
that the use was restricted; the Court made a personal 
inspection at the site; the Court determined the issues and 
found the facts in favor of the plaintiff. 

The appellants’ brief apparently is based only on ap¬ 
pellants’ viewpoint of the evidence, overlooks plaintiff’s 
evidence, notwithstanding the Court’s express finding of 
the facts against them. 
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BRIEF FOR APPELLEE 


APPELLEE’S STATEMENT OF POINTS 

For convenience, the parties are referred to in this brief 
as they appeared in the Court below. 

The plaintiff differs from the defendants on the points 
presented. 

Issues of fact were presented by the pleadings and 
evidence and decided by the Court in plaintiff’s favor. The 
evidence was in conflict and the issue decided. Yet, the 
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defendants, in their brief, apparently adopt as fact their 
evidence, notwithstanding the Court’s adverse finding with 
respect to the facts asserted by the defendants. 

The Court made a personal inspection at the site; testi¬ 
mony of many witnesses on both sides was received, much 
of which referred to various exhibits by direct indication 
thereon to the trial judge; and, voluminous exhibits were 
offered. 

As the matter was presented in the opening statements 
and heard by the Court below, the points presented are: 

1. Defendants claim they have a fee title and plaintiff 
claims to have an easement over that fee title (J. App. 42). 

2. Plaintiff is entitled to an easement over defendants’ 
property by express grant, by implied grant, by prescrip¬ 
tion and by reasonable necessity, of which the defendants 
had actual and constructive notice. 

3. Alleys, described in recorded instruments, shown on 
official documents, used for general purposes, to adjoining 
properties, consistently and adversely, since 1906 are ease¬ 
ments to the adjoining properties. 

4. Plaintiff showed the uninterrupted, continuous, open, 
notorious, hostile and adverse use of rights of way to his 
property, for general purposes; the defendants’ evidence 
was that the use was restricted; the Court made a personal 
inspection at the site; the Court determined the issue and 
found the facts in favor of the plaintiff. 

COUNTER STATEMENT OF CASE 

As the appellants’ summary seems to the appellee to be 
incomplete and the joint appendix includes 330 printed 
pages and there are numerous exhibits for which copies 
are furnished, the pleadings and evidence are summarized 
extensively for the convenience of the Court 
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The Pleadings and Issues 

The pleadings and issues are concisely stated in the 
Pretrial Proceedings, Statement of Nature of Case (J. App. 
21-23). 

On February 15,1949, the plaintiff brought this action (J. 
App. 2-14) for an injunction to compel the defendants to re¬ 
move an obstruction to, and keep open, an easement (right 
of way) by deed and by prescription of which the defend¬ 
ants had both actual and constructive notice (J. App. 2, If 3), 
in alleys on the East and North sides (J. App. 8-9,12,13, If 
18 and 24) of his property (J. App. 2-4, If4 and 5). The 
complaint alleged plaintiff and defendants owned adjoining 
parcels of land (J. App. 2-4, If 4, 5 and 6); both parcels were 
originally part of a tract owned by the Union Stock Yard 
Company, their common soujce of title through mesne 
conveyances, which, on February 26, 1890, was vested with 
title to all such properties (J. App. 4, If 7); on February 
4, 1943, plaintiff acquired from trustee in bankruptcy for 
Adolf Gfobel, Inc., property now known for assessment 
purposes as Parcel 168/50, comprising three original par¬ 
cels demised and conveyed separately by the Union Stock 
Yard Company in 1890 and subsequent years, together 
with any, and all rights, title and interest or estate of 
Gobel, Inc., in and to adjoining land on the North, East or 
South (J. App. 2-6, If 4, 5, 8, 11, and 12); in 1890 Union 
Stock Yard Company leased part of one such parcel, now 
owned by plaintiff, to Washington Abattoir Co. of 
West Virginia, together with right of way through land 
which is now owned by defendants, and a plat of the de¬ 
mised land was recorded with the lease, on which the alley 
was shown (J. App. 4, 5 and 15, If 8, 9 and 10 and Exhibit 
A, J. App. 287), and, in 1894, such demised Parcel and an 
additional adjoining part of such parcel, 53 feet southerly, 
now owned by plaintiff, was conveyed, in fee simple, by 
the Stock Yard Company to Washington Abattoir Co. (J. 
App. 5-6, If 11) together with the easement; in 1906 Union 
Stock Yard Company conveyed to Keane and Auth another 
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parcel, now owned by plaintiff, adjoining and South of 
the property conveyed in 1894 and on the West side of the 
main alley, such alley being referred to therein, together 
with easements appurtenant thereto but not including the 
use of any alley south of the north line of the property 
conveyed (J. App. 6-7, 12 and 13); defendants in 1942 

acquired the adjoining property to the North, East and 
South of plaintiff’s property (J. App. 4 and 7, IF 6 and 17) 
by deed from Eastern Development Company, which had 
acquired same from the Stock Yard Company in 1941 (J. 
App. 7-8, 1116-17); that an easement (right of way) exists 
for plaintiff’s property through defendants’ property in 
a main alley, adjacent to and along the East side of plain¬ 
tiff’s property, and in an auxiliary alley, adjacent to and 
along the North side of plaintiff’s property (J. App. 8-9 
If 18), by reason of the recorded conveyances mentioned, 
as well as an implied grant, and, in addition, said easement 
had been available to and used for plaintiff’s property 
for more than 20 years and such alleys are shown on plats, 
photographs and documents for more than 20 years and 
such use has been uninterrupted, continuous, notorious, 
hostile and adverse, and such easement was not abandoned 
(J. App. 9-11, If 19 and 21); defendants were charged with 
constructive and actual notice of the easement (J. App. 10, 
1120); defendants at various times had threatened to ob¬ 
struct the alleys and excavate in them, but plaintiff pro¬ 
tested and defendants abandoned their threatened action, 
until February 4, 1949 when defendants erected a barri¬ 
cade, consisting of a number of posts and a sign across the 
main alley, blocking use of the alley as an entrance to plain¬ 
tiff’s property (J. App. 10-11, IT 21-22); the property 
owned by plaintiff has always been and is now used 
for commercial purposes and the continued use of the ease¬ 
ment in such alley is essential to use of plaintiff’s prop¬ 
erty on which there are large buildings used for commercial 
purposes (J. App. 11-12, 1123). Accordingly, the plaintiff 
demanded a mandatory injunction for removal of the bar- 
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rier erected over the alley and that the defendants be 
required to keep open the easement in the alleys and for 
general relief (J. App. 13-14). 

A motion for an injunction pendente lite requiring the 
defendants to remove the barrier over the alley and re¬ 
quiring the defendants to maintain the status quo ante of ; 
the easement in the alley was filed with the complaint. 

A stipulation between the parties for removal of the bar- 
icade and maintenance of the status quo was filed March 
7, 1949 (J. App. 17). The defendants removed the barri- j 
cade and the status quo prior to February 4, 1949, with 
reference to the easement, has since been maintained. 

In their answer (J. App. 18-21), defendants admit owner¬ 
ship by plaintiff and defendants of the adjoining parcels 
of land involved (J. App. 18), the common source of title 
was Union Stock Yard Company (J. App. 18), and the 
conveyances to the plaintiff and defendants (J. App. 18 and 

19) ; admit the recording of (1) the 1890 lease and plat j 
attached, (2) the 1894 deed and (3) the 1906 deed (J. App. j 
18-19); defendants admit they erected a barricade across 
the alleged easement or right of way, although they deny j 
that they obstructed any easement or right of way belong- j 
ing to the plaintiff (J. App. 20); deny that the plaintiff 
was entitled to an easement through defendants’ property i 
by deed, prescription or otherwise (J. App. 18); deny j 
defendants had actual or constructive notice of plaintiff’s j 
easement (J. App. 20); and assert that if any easement ever ' 
existed it had been abandoned more than twenty years j 
prior to filing of this action and no use was made of the 
buildings occupied by plaintiff, or the alleged alley, for j 
more than twenty years prior to filing of this action (J. 
App. 19-20); admit that plaintiff’s property is commercial [ 
property but alleged the easement was not necessary for j 
plaintiff’s full use and enjoyment of his property (J. App. j 

20) ; defendants claim that on several occasions plaintiff 
promised them he would not use, or permit his trucks to j 
use, any portion of the land owned by them, including the j 
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alleged rights of way and, notwithstanding, plaintiff nsed 
and permitted his trucks to use defendants’ land and as a 
result they erected a barricade for the protection and pres¬ 
ervation of their property (J. App. 20). 

The main points in issue raised by the pleadings were: 

1. The plaintiff’s claim to an easement over defendants’ 
claim of a fee title. 

2. The right to an easement for plaintiff’s property 
over defendants’ property by express grant, by implied 
grant, by prescription and by reasonable necessity, of 
which the defendants had actual and constructive notice. 

3. Alleys, described in recorded documents, shown on 
official documents, used for general purposes, to adjoining 
properties, consistently and adversely, since 1906, are ease¬ 
ments to the adjoining properties. 

4. The right to an easement for plaintiff’s property was 
not abandoned by plaintiff or his predecessors in title. 

Summary of the Evidence 

The plaintiff differs from the Appellants’ summary of 
the evidence. Appellants overlook and gloss over the im¬ 
portance of evidence adduced by plaintiff and primarily 
accentuate evidence offered by defendants. 

The allegations of the complaint were amply proved, 
the contentions of the defendants controverted, and the 
findings and conclusions of the Court completely supported 
by the evidence adduced in the case. 

The evidence before the Court included numerous re¬ 
corded instruments; official documents, plats and photo¬ 
graphs ; old photographs; court proceedings; the testimony 
of many witnesses and stipulations. In their testimony, 
many of the witnesses identified objects and locations by 
indication to the trial judge on exhibits in evidence. 

The evidence showed that the Union Stock Yard Com¬ 
pany by conveyance in 1887 (J. App. 47, 269, Exhibit 1) 
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acquired title to the land now owned by the parties and 
was vested with fee simple title to such land on February 
26, 1890 (J. App. 25, 46); on February 26, 1890, Union 
Stock Yard Company leased part of the property now 
owned by the plaintiff to Washington Abattoir Company 
of West Virginia and a plat of the demised land was 
recorded with the lease, on which the alley in contro¬ 
versy was shown (J. App. 48, 279-287, Exhibit 4), a free¬ 
hand drawing of such plat with enlarged figures for reading 
was filed with the complaint (J. App. 15, 48, Exhibit A); 
in 1894 such demised parcel and an additional 53 feet 
southerly, now owned by plaintiff, was conveyed by Union 
Stock Yard Company to Washington Abattoir Company of 
West Virginia and its successors forever with easements, 
rights of way and appurtenance thereto belonging (J. App. 

49, 289-293, Exhibit 5), the deed containing a description 
of the property as bounded by the alley in controversy; in 
1904 Washington Abattoir Company conveyed to Loffler, 
Keane and Auth the parcel conveyed to it in 1894 (J. App. 

50, 299-307, Exhibit 7,) the deed containing a description 
of the property as bounded by the alley; in 1906 another 
parcel now owned by plaintiff, adjoining and south of the 
property conveyed in 1894 and on the west side of the 
main alley, was conveyed by Union Stock Yard Company to 
Keane and Auth (J. App. 49, 294-298, Exhibit 6), the deed 
describing the eastern line of the property conveyed “on 
the west line of said alley’’ (J. App. 295) together with, 
all the rights, privileges and appurtenances, easements, and 
rights of way to the same belonging or in anywise apper¬ 
taining but not including the use of any alleys south of the 
north line of the property conveyed; in 1910 Union Stock 
Yard Company executed a mortgage to the American Secu¬ 
rity & Trust Company (J. App. 50-51, 307-313 Exhibit 8), 
for property now owned by defendants, adjoining property 
now owned by plaintiff, in which mortgage the property is 
described by course to the line of the alley and with said 
alley; in 1916 Loffler and Keane conveyed to Washington 




Abattoir Company of the District of Columbia the property 
conveyed by the 1904 and 1906 deeds (J. App. 51, 313-317, 
Exhibit 9), describing said alley in such conveyance; in 
June 1928 Union Stock Yard Company conveyed to A. 
Loffler Provision Company an irregular parcel, now a 
northern parcel of plaintiff’s property, adjoining and 
immediately north of the property described in the 1890 
lease (J. App. 51, 317-321, Exhibit 10), describing said 
alley as a marker for such conveyance; with improvements, 
easements, and appurtenances thereunto belonging; in July 
1928 A. Loffler Provision Company conveyed to Keane- 
Loffler, Inc. the property described in the June 1928 deed 
and an additional irregularly shaped parcel to the west, 
now owned by plaintiff (J. App. 52, 321-324, Exhibit 11), 
describing said alley as a marker for such conveyance; 
the plaintiff and defendants, respectively, own the prop¬ 
erties described in the complaint through chains of title, 
derived by mesne conveyances, from Union Stock Yard 
Company, their common source of title (J. App. 46, 23, 
25); the defendants in 1942 acquired the adjoining prop¬ 
erty to the north, east and south of plaintiff’s property 
(J. App. 23, 59); on February 4, 1943, plaintiff acquired 
from trustee in bankruptcy for Adolf Gobel, Inc. property 
now known for assessment purposes as parcel 168/50, 
comprising the several separate parcels demised or con¬ 
veyed separately to Washington Abattoir Company of 
West Virginia, Loffler, Keane and Auth, A. Loffler Provi¬ 
sion Company, Washington Abattoir Company of the Dis¬ 
trict of Columbia and Keane-Loffler, Inc., as mentioned 
above, together with any and all right, title and interest 
or estate of Adolf Gobel Inc., in and to adjoining land on 
the north, east or south (J. App. 47, 273-27S, Exhibit 2). 
The deeds, lease and mortgage noted above were all duly 
recorded among the land records of the District of Colum¬ 
bia (J. App. 269-324). A resume of the conveyances in the 
chains of title of the plaintiff and defendants is inserted 
as an appendix to this brief. 


The area claimed as an easement by the plaintiff is 
correctly described in paragraph 18 of the complaint (J. 
App. 8-9) as the main alley and auxiliary alley (J. App. 

25, 46). The area in question was blocked by defendants; 
the defendants erected a barricade for purpose of pre¬ 
venting use by any one other than defendants or their 
permittees (J. App. 23, 46). 

The evidence also showed that official records of the U. 

S. Coast and Geodetic Survey, published in 1895, of a 
topographic survey made between 1887 and 1891 for the 
area in controversy, showed the location of Benning Road, 
the railroad tracks, roadways, the alleys in dispute and the 
culvert (Plaintiff’s Exhibit 14A, J. App. 54,133), identified 
thereon to the trial Judge (J. App. 181); the records of the j 
Surveyor for the District of Columbia show parcel 168/50 j 
includes previous parcel numbers 168/5,168/6, and another i 
northerly parcel (J. App. 133-134); a map showing the j 
alleyways through the Union Stock Yard properties, identi- j 
fied as Map Z51, (Exhibit 26, copy substituted for the j 
original), dated March 11, 1906, on file in, and an official i 
record of, the Office of the Surveyor for the District of j 
Columbia ever since (J. App. 178-179), shows the area ; 
known as Parcel 168/50 and surrounding areas, with the 
alleyways and cross-alleys and a culvert, designates and 
identifies as alleys the main and auxiliary alleys, identified j 
thereon to the trial judge (J. App. 178-179) with respect 
to the alley (Main alley) along the length of parcel 168/50 j 
and the connecting alley (auxiliary alley); a record for j 
assessment and taxation of parcel 168/5 and 168/6, now ! 
part of parcel 168/50, filed in the Office of the Surveyor 
for the District of Columbia on October 31, 1906 and an j 
official record of such office (Exhibit 12, photostat sub¬ 
stituted for original record, J. App. 134), shows the loca- j 
tion and designation of an alley on the east side of such j 
parcels (J. App. 136) and identified thereon to the trial 
judge (J. App. 136); another Map, identified as Map Y65 ! 
(Exhibit 23, J. App. 140, photostat copy marked Exhibit 
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25 substituted for original, J. App. 178), on file in, and an 
official record of, the Surveyor’s Office of the District of 
Columbia since 1907 (J. App. 137-139), shows the measure¬ 
ments of parcels 168/5 and 168/6, including the area now 
Parcel 168/50, and notations of fence and 'walls on west 
side of alley (J. App. 138-139), the locations thereon being 
pointed out to the trial judge; the Benning Viaduct, first 
part, was completed in 1919 (J. App. 23, 46, 172); an 
official record plat of the Engineer of Bridges of the 
District of Columbia, dated March 4, 1920, identified as 
drawing 203/26 for Benning Viaduct (Exhibit 16, copy 
marked Exhibit 16A substituted for original tracing, J. 
App. 172-173) shows the location of the main alley, indi¬ 
cated as the “west side road to stockyards” (J. App. 172), 
identified thereon by indication to the trial judge as a 
roadway easterly of the designation “west side road to 
Keanes” (J. App. 173-174); an official Plot Plan, filed in 
the Office of the Building Inspector for the District of 
Columbia in 1936 with an application for work to be done 
on improvements to the real property now owned by plain¬ 
tiff, approved by the Building Inspector in 1936 (Exhibit 
24, the same as Exhibit 3—the Plot Plan attached to the 
complaint as Exhibit B—, substituted as copy for the origi¬ 
nal J. App. 175-176), shows the location of the main alley 
and auxiliary alley; a photograph of the area of Benning 
Road adjacent to the Benning Viaduct, taken on July 6, 
1939, produced from the office of the Corporation Counsel 
of the District of Columbia (Exhibit 15, J. App. 5.5-56), 
shows the intersection of the main alley with Benning Road, 
identified thereon by indication to the trial judge (J. App. 
89); an old photograph of the scene taken prior to the 
year 1919 (Exhibit 27, J. App. 213) shows the main alley 
and auxiliary alley; another photograph (Defendants’ Ex¬ 
hibit A13, J. App. 191) shows the main alley, looking north 
to Benning Koad, the cobblestone paving, culvert and north¬ 
east portion of one of plaintiff’s buildings; other photo¬ 
graphs (Exhibits 19a, 19b, 19d and 19e, J. App. 59) show 
the main alley, auxiliary alley, culvert and a portion of 
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one of plaintiff’s buildings, and (Exhibit 19e) the inter¬ 
section of the main alley with Benning Road; photographs 

> taken in 1942 (Exhibits 18a and 18b, J. App. 25, 59) show 

L the location of the alley, culvert and portions of buildings on. 

plaintiff’s property; a Plat of computation of parcel 168/32 
obtained by defendants (Defendants’ Exhibit 1, J. App. 

- 183) shows the lines of the property acquired by defend- 
ants and the lines of properties adjoining; an actual sur¬ 
vey of Parcel 168/50 made by the Surveyor’s Office of 

’ the District of Columbia, January 14, 1943, to locate im¬ 

provements and show rights of way (Exhibit 13, J. App. 
25, 54) showed the plaintiff’s property, the alleys and 
roadways adjacent, and the paving, and the surveyor iden- 

* tified the lines and data thereon, and the alleys and con¬ 
dition of paving, by indication to the trial judge (J. App. 
341-145,157-158). 

The trial Judge made a personal inspection at the site 

► in the presence of counsel (J. App. 60, 111-112, 132) and 
saw the situation as it existed (J. App. 193) from which the 
finding of fact was expressed (J. App. 30, paragraph 20). 

Governmental employees testified concerning official 
records and the conditions shown in the Topographic Sur¬ 
vey (Jordan, J. App. 180-181), Surveyor’s records (Fer- 
nald, J. App. 133-141, 177-180; Mannar, J. App. 141-146, 
157-158), Bridge Engineer’s record (Howser, J. App. 171- 
174) and Building Inspector’s records (Kimball, J. App. 
174-176). 

’ Testimony, covering the entire consecutive period from 

1906 to the date of trial, was received from witnesses 
(Keane, J. App. 234, Kelle, J. App. 158, Gray, J. App. 243, 
Knudsen, J. App. 123, Shumate, J. App. 147, Noll, J. App, 

* 150, Mikalaski, J. App. 118, Cudmore, J. App. 152, Alex¬ 
ander, J. App. 131, Schmidt, J. App. 113, Padgett, J. App. 
246, Borrowman, J. App. 167, Kengla, J. App. 164 and 
Cogito, J. App. 61) who were, or had been, corporate of- 

- ficers or employees of the various business activities on the 
properties, government employees on official business in, 
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or connected with, such business activities, and other per¬ 
sons, including truck drivers, mailmen and customers, who 
had used the alley in connection with the various business 
activities along such alleys, that the main alley and the 
auxiliary alley were used for general purpose of ingress 
and egress in connection with the business activities con¬ 
ducted on the properties abutting such alleys, including the 
abattoir, A. Loffler Provision Company, Loffler, Keane and 
Auth, Keane-Loffler, Inc., Philips Company, Adolph Gobel, 
Inc. and the activities during plaintiff’s ownership, by 
trucks, teams, vehicles and by foot, and by anyone having 
business in such properties and the public in connection 
with such business activities. 

The letter carrier testified (Schmidt, J. App. 112-118) he 
delivered mail twice a day to the Washington Abattoir and 
went back into the abattoir grounds both by vehicle and by 
foot, over the period from 1926 to 1935 or 1936; he used 
the alley, the roadway on the east side of the abattoir 
buildings, not only for the delivery of mail but also to get 
fertilizer for his garden, and it was used by “plenty of 
others”, and “no one restricted us from going in there”* 
that was the only roadway to go back there to get supplies; 
the vehicular way to the southern part of the abattoir prop¬ 
erty was only through the roadway on the east side of the 
property; and it was the only way one could get there; the 
road was paved with cobblestone coming off Benning Road 
in front of the entrance to the stockyard office, then cinders, 
then cobblestone from the culvert back to the extreme end, 
to the Auth fertilizer plant; he identified the alley and cul¬ 
vert on Exhibit 19b; he went into the driveway nearer the 
railroad track to get to the sausage building office, on the 
opposite side. 

The government meat inspector testified (Shumate, J. 
App. 146-150) he worked at the Washington Abattoir or 
Loeffler plant from 1918 to 1933, he was there every day 
except Sunday, his office was in the north part of the abat¬ 
toir and he had occasion to go throughout the abattoir 
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grounds frequently; the roadway used in connection with 
the abattoir facilities w r as on the east side of the abattoir, 

* leading from Benning Road all the way by the building up 

, into the yards and through to the fertilizer factory in the 

south end of the abattoir; the alley went as far as the south 
end of the abattoir, that was as far as the wagons had to 
k go, as far as anyone had to go to get anything; farmers 

¥ would come in there and buy fertilizer and the alley was 

used to come in and get offal and take it out; it was used 
during the entire time he was there; and he indicated to 
the trial Judge on the plat (Exhibit 3) the location of the 
abattoir facilities, fertilizer factory roadway and alley. 

A maintenance carpenter testified (Noll, J. App. 150- 
4 151) he worked for the Loffler Company at the place on 

Benning Road from 1921 to 1928; a road or alleyway ran 
alongside the east side of the property, from Benning Road 
to the fertilizer plant, trucks went up there; the roadway 
*• was always in use by everyone who went in there, wagons, 

^ trucks, “whatever have to go up there—that went in”. 

The former proprietor of a hotel testified (Mikalaski, J. 
App. 118-122) that he had a place of business at Benning 
Road and Anacostia Road from 1921 to 1939; there was a 
roadway, on the east side of the abattoir property, extend¬ 
ing from Benning Road back to the abattoir property, 
paved with cinders and cobblestones; he used the road 
> about once a week from 1922 to 1929; the road led up to the 

( back of the slaughterhouse; the road was a regular drive¬ 

way for people to unload cattle and hogs, farmers came in 
with trucks and wagons, the only way to get in to bring in 
. live stock or to take anything dressed in the slaughter¬ 

house; the people used the road after 1933 for removal of 
machinery and getting out the “stuff” they were selling; 
r and he identified the road on Exhibit 19. j 

I A truck driver testified (Alexander, J. App. 126-131) that 

there was a roadway between the first building and the 
railroad that led up to the sales office and stopped there, 

♦ and a lane from the Benning Road down between the cattle 


i 
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pen and the main plant to the fertilizer plant; he used the 
alleyway from 1920 until the present time, driving trucks 
from about 1923; it used to have cobblestones on it and in 
some places it still has old cobblestone, he still uses the 
same entrance to the property from Benning Road from 
the time he began to know it. 

An insurance salesman testified (Borrowman, J. App. 
166-169) that a roadway running from Benning Road 
alongside the east side of the plant was used by him on 
three trips to the Gobel Company over a period of a year 
about 1931 and he has been there frequently in the last 
three years and the same roadway is there now. 

The Assistant District Surveyor testified (Fernald, J. 
App. 139) that he worked in the field from 1916 to 1922 and 
passed the stockyards lots of times and there was a road 
turned in off Benning Road leading into the stockyards and 
abattoir. 

An employee of the Water Department (Quigley, J. App. 
171) knew over a period of twenty years that there was an 
entrance off Benning Road to an alleyway alongside of the 
east side of the abattoir property. 

A surveyor describing indications of alley (Mannar, J. 
App. 144-145) testified that flagstone paving began at Ben¬ 
ning Road and ran from the south side of Benning Road 
southerly across Parcel 168/80 and along the easterly side 
of Parcel 168/50 for approximately one-half the full length 
of Parcel 168/50, the flagstone paving was well defined from 
the culvert and alongside Parcel 168/50 and the area shown 
on Exhibit 13 as flagstone paving was a raised roadway 
over the surrounding area to the southerly end of that par¬ 
cel (Mannar, J. App. 158). 

A retired employee, who in 1928 was then Secretary of 
the Union Stockyard Co. and signed the deed of 1928 (J. 
App. 319), (Kelle, J. App. 158-159) testified that he was 
employed at the abattoir from 1907 to 1910 and was man¬ 
ager for the stockyards from 1924 to 1937; he described the 
location of the buildings, activities and roads in the area; 
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all the time he was there, the alley from Benning Road, 
along the east side of the abattoir property, was used con- 
tinuously to the abattoir office and properties and to the 
r fertilizer plant for the men to go to work and for trucks 

and teams; it was necessary to go through several doors, 
through the cold storage process, to get into the abattoir 
k from the auxiliary alley; once a month the alley was 

¥ cleaned with a hose; there was no occasion to use the alley 

all the way through after the fire but operations w^ere con¬ 
tinued at the stockyard because it was expected the Gobel 
Company would rebuild. 

A former superintendent of the Loffier plant testified 
(Knudsen, J. App. 123-126) that he worked there from 1917 
until 1929 and described the location of the plant and the 
1 stockyards and the facilities on the properties and the uses 

of the buildings and the roads; the road that came from 
Benning Road ran along the east side of the building all 
I the way back to the fertilizer plant, was paved with cobble- 

, stones, w T as used for vehicular access to the fertilizer plant 

and was used all the time by Loffier Company and by Auth, 
Phillips and by anyone that had business there; the road 
” was used frequently and was the only way to get back there 

all the time he worked there; the auxiliary alley was also 
used in connection with the business conducted on the abat¬ 
toir property. 

* An employee of Auth-Loffler testified (Cudmore, J. App. 

\ 151-157) that he worked for Loffier Provision Company at 

Benning from 1922 to 1930 and described the location of 
the plant and the stockyards and the facilities and uses of 
- the buildings and the roads, both the alley and auxiliary 

^ alley; a road ran from Benning Road up to the east side of 

the property and back to the fertilizer plant and was used 
by practically all the people that slaughtered cattle there 
and by anyone coming for fertilizer or manure and to get 
offal products and for anything that was brought in by 
trucks, and for going in and out to the engineroom; the 

* auxiliary alley was used as a roadway for loading and un- 


loading, and for Loffler Manufactured goods, and was used 
for trucks; the Keane Company, the Loffler Company and 
the abattoir operated plants along the alleyway, and the 
Auth Company slaughtered there; the Gobel Company 
bought out the abattoir and the Keane and Loffler Com¬ 
panies; the passageways to the pens were not the same as 
the alley because the pen gates could be opened up for cat- 
tel passage where the alley was, not an opening, but where 
they could go right in for loading or anything like that. 

A manager for the stockyards testified (Kengla, J. App. 
163-166) that he started to work there in May 1937, as man¬ 
ager of the yards, which included continuous operation to 
keep the buying and selling of live stock active, and con¬ 
tinued for about three and a half years, when the yards 
were closed by the government; he described the alley road¬ 
way from Benning Road up to the back holding pens and 
the fertilizer plant, which was made of cobblestone; the 
alley was used by the Gobel Company man employed to 
keep the motors in condition in the abattoir plant; and, the 
alley and auxiliary alley were used by trucks for removal 
of metal, pipe and fixtures and everything sold from the 
plant 

The Court took judicial notice of litigation of the Gobel 
Company with the District of Columbia concerning recon¬ 
struction of the abattoir facilities (J. App. 255). 

The plaintiff testified (Cogito, J. App. 60-112, 253-254) 
that on September 30, 1942 he bought the land west of 
Minnesota Avenue and south of Benning Road, originally 
known as Parcels 168/5, 168/6, 168/19, which was desig¬ 
nated in 1932 as Parcel 168/50; he inspected the premises 
about July 10, 1942; there was a paved roadway straight 
through from Benning Road alongside the east side of the 
building, south of the culvert there was a fence post 
dividing the roadway from the property east of the road¬ 
way; on the east side of the roadway was a fence with 
strings of barbed wire; the road was a cobblestone road, 
with a curbstone; the sides of the building were barricaded 


but the roadway was left open; in October, 1942, be first 
met Mr. Kogod at the site and pointed out to him the alley 
and auxiliary alley and told him he claimed the right to go 
over them; the parties were standing at the scene of the 
alleys then; the alleys were in the same condition then as 
they are now, with the exception of a little more wear and 
tear and a little mud on top of the cobblestones; at that 
time trucks were using the alley unloading lumber; from 
that time until the present the alley has been used for 
trucks, cars and pedestrians; there was an exchange of cor¬ 
respondence relative to the roadway (Exhibits 20 and 21, 
J. App. 325-327); the buildings were remodeled and the 
buildings were leased to various activities; the auxiliary 
alley is the only access to the first floor of the north build¬ 
ing; more than 10 trucks a day have used the alley since 
October 1942; in December 1944 the parties discussed a pos¬ 
sible sale of part of defendants land, including the auxiliary 
alley; in the spring of 1943, excavation was begun by de¬ 
fendants up to the alley, plaintiff and defendant met at the 
scene and plaintiff insisted he had the right to the alley 
roadway and they did not dig the alley but graded defend¬ 
ant’s land up to the alley; in 1946 dirt was being piled on 
the lot adjoining the alley and Kogod asked plaintiff not to 
allow the alley to be used for a few days in order to avoid 
danger to life and property and the plaintiff stopped traffic 
from using the alley for 2 or 3 days; in 1949 the alley was 
actually barricaded by four posts anchored with concrete 
obstructing access from plaintiff’s property across the al¬ 
ley; plaintiff’s property is zoned and used for commercial 
purposes and the properties and access facilities were de¬ 
scribed and identified on exhibits; plaintiff was advised by 
counsel for the Gobel Company that they had an implied 
grant of the alley (J. App. 94) by the deed of May 1906 
and plaintiff examined the deed at the Recorder of Deeds 
Office; the gates would swing to close the section but did 
not completely close the alley or auxiliary alley; the plain¬ 
tiff could not use the column footings standing on the prop- 
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erty if deprived of use of the alleys (J. App. 96); when 
plaintiff acquired the property the driveway shown on the 
plat with Exhibit 4 did not afford access to every building 
then on the premises (J. App. 98) and access to the 
southerly portion of the property was only through the 
alley (J. App. 110-111); a conversation with Mr. Kogod and 
Mr. Grossberg related to trucks going through the parking 
lot, there was no conversation with respect to non-use of 
the alley (J. App. 254). 

Defendant testified (Kogod, J. App. 182-234) he visited 
the place a good many times between 1917 and 1930 (J. 
App. 187, 200); around October 1942, plaintiff told him he 
had a right of way over his property (J. App. 189). Never 
been any argument over an alley until very recently, argu¬ 
ment was using two driveways for his private parking 
space (J. App. 195); he bought the land as acreage, the 
contents and material on the property were of no impor¬ 
tance to him (J. App. 230), he bought everything that the 
stockyard owned (J. App. 183); when he bought the prop¬ 
erty, there were cobblestones on the alley, started a little 
before the culvert and went back along the easterly side of 
plaintiff’s property (J. App. 203); the culvert and alley 
were there when he walked around the property before he 
bought it (J. App. 183-205); and it was then covered with 
cobblestones, same as now (J. App. 206) and fences led all 
the way to Benning Road; a roadway—the auxiliary alley 
ran alongside the building now occupied by the Lumber 
Company and was there every time witness went there 
(App. 215); identified the alley on Exhibit 15 (J. App. 
221), the purpose of the fence was to keep the cattle en¬ 
closed (J. App. 224); the alley is now as it was before Feb¬ 
ruary 4, 1949 (J. App. 234). 

Witnesses called by the defendants testified that (Keane, 
J. App. 234-243) the abattoir was known to be in operation 
in 1906 (J. App. 234); the abattoir and stockyard were not 
owned by the same people and were separate entirely (J. 
App. 240); the paved roadway, the alley into the abattoir 
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east of the paved road, and the auxiliary alley in front of 
the building were described by indication to the trial judge 
(J. App. 237-240); there were gates primarily to control 
passage of livestock (J. App. 238); the alley was used for 
bringing in livestock for the stockyards or business pertain¬ 
ing to the separate activities at the plant, and for traffic to 
remove from the plant products sold for delivery by truck; 
the alley was used by anybody who had a business place in 
that area (J. App. 239); the stockyards kept the keys to the 
pens. 

From 1909 until 1932 (Gray, J. App. 243-246) there was 
an entrance to the plant from Benning Road running along¬ 
side of the railroad; the main entrance—the alley—was at 
another point—east of the stockyard office; the alley ran 
along the whole side of the abattoir property, back to the 
end of the abattoir property and was used to take the fer¬ 
tilizer out of the abattoir, and run the cattle into the slaugh¬ 
terhouse, and for everything; the location of various gates 
was described but the witness was apparently confused as 
defense counsel and the Court indicated to him (J. App. 
245). 

Around 1928 to 1931 (Padgett, J. App. 246-249), it was 
necessary to pass through the stockyard property to get to 
place of employment in the abattoir; the alley was used to 
get back to the fertilizer plant, and to either side to the 
pens on the east side and the abattoir properties on the 
west side; there were gates along the passageway, which 
were closed to control passage of livestock; the abattoir 
and stockyard ceased operations for the day at the same 
time; the gate at the entrance was closed before business 
started but not locked (J. App. 248). 

An attorney for defendants (Grossberg, J. App. 249-253) 
testified that on one occasion he and Kogod talked to the 
plaintiff about trucks crossing from various parts of de¬ 
fendants’ property into a gate on the east side of plaintiff’s 
property and that plaintiff had promised to keep the gate 
locked; he also recalled discussion concerning a platform 
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on the north end of plaintiff’s property; he testified that, 
prior to filing of the suit, he did not know that plaintiff 
ever claimed he was entitled to a right of way alongside the 
east part of plaintiff’s buildings but, after examination of 
his letter in October, 1942 (Exhibit 21, J. App. 326) and 
plaintiff’s letter (Exhibit 20, J. App. 325) to which it was 
in reply, that plaintiff in 1942 alleged there was a roadway 
but he had forgotten that fact. 

At the conclusion of the evidence, the tentative views of 
the Court were expressed for guidance of counsel in pre¬ 
senting their arguments on the law and facts (J. App. 257) 
and counsel for both sides fully presented and outlined 
their respective positions. 

RULE INVOLVED 

The only rule involved is 

FRCivP 52(a) (Findings by the Court): 

“(a) Effect. In all actions tried upon the facts 
without a jury or with an advisory jury, the court shall 
find the facts specially and state separately its conclu¬ 
sions of law thereon and direct the entry of the appro¬ 
priate judgment; * * *. Findings of fact shall not be 
set aside unless clearly erroneous, and due regard shall 
be given to the opportunity of the trial court to judge 
of the credibility of the witnesses. * * *” 

SUMMARY OF ARGUMENT 

The argument is summarized, as outlined in appellee’s 
statement of questions presented, as: 

1. The plaintiff established an easement over the defend¬ 
ants’ property by express grant, by implied grant, by pre¬ 
scription and by reasonable necessity of which the defend¬ 
ants had actual and constructive notice. 

(2) Alleys, described in recorded instruments, shown on 
official documents, used for general purposes, to adjoining 
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properties, consistently and adversely, since 1906, are ease¬ 
ments to the adjoining properties. 

I 

(3) The plaintiff has not abandoned and is not deprived i 
of the right to an easement over defendants’ property. 

(4) The defendants are charged with actual and con- j 
stmctive notice of plaintiff’s right to an easement over I 
their property. 

ARGUMENT 

* 

Basically, the plaintiff maintains that defendants’ title j 
to the land on the east and north of plaintiff’s property 
lines is subject to an easement in favor of the plaintiff in' 
alleys and plaintiff has a right to use the alleys for access 
to plaintiff’s property. 

i 

i 

Easement Established 

i 

In 1887 the Union Stock Yard Company acquired all the! 
property now owned by the plaintiff and the defendants. 
The plaintiff maintains that he has an easement for use ofj 
roadways within the boundaries of defendants ’ deed lines | 

The properties involved are shown on the Plot Plan (Ex-) 
hibit 3). The diagram inserted in appellants’ brief was not 
used during the trial and, while it shows the areas of own-i 
ership, it does not reflect the access uses to the various) 
properties adjacent to the alleys, as is shown on the Plot! 
Plan which was used by various witnesses in indicating loj 
cations and uses. 

The alleys are necessary for proper use of plaintiff’i 
property and from the practical point of view it is immaf 
terial on what theory of law the easement is applicablej. 
The record is voluminous with the evidence relative to th$ 
facts. “There is no question about there being an alley 
alongside these premises for a great many years” (J. App. 
91). j 

By mesne conveyances the Stockyards properties werje 
acquired by plaintiff and defendants. Plaintiff’s 


property 
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comprises four original parcels, demised and conveyed sep¬ 
arately by the Stockyard Company in 1890 and subsequent 
years, which abut upon and adjoin the alleys. Defendants’ 
deed lines include the areas of the alleys. Various activi¬ 
ties have been conducted on the properties now owned by 
plaintiff from 1894 and the alleys have been used con¬ 
tinuously in connection with such activities. 

The alleys were in existence when the Federal govern¬ 
ment topographic survey was made between 1887 and 1891 
(Exhibit 14A) and the alleys were identified to the trial 
judge (J. App. 181). The alleys were also shown on a map 
of the Union Stock Yards, on file with the District Sur¬ 
veyor since March 11, 1906 (Exhibit 26), a public record 
under Title 1, Section 608 of the District of Columbia Code, 
and the alleys were identified to the trial judge (J. App. 
179). 

The main alley was shown on a plat filed in the Land 
Records with the 1890 lease (J. App. 287) and was de¬ 
scribed as a boundary or course call in the 1890 lease (Ex¬ 
hibit 4, J. App. 279), the 1894 deed (Exhibit 5, J. App. 289), 
the 1906 deed (Exhibit 6, J. App. 293), and 1928 deed (Ex¬ 
hibit 10, J. App. 317). In addition the alley is described 
as a boundary or course call in deeds in 1904 (Exhibit 7, 
J. App. 299), 1916 (Exhibit 9, J. App. 213), July 1928 (Ex¬ 
hibit 11, J. App. 321) and in a 1910 mortgage of the Stock 
Yard Company encumbering the property now owned by 
defendants (Exhibit 8, J. App. 307). 

The facilities of the Abattoir, originally on only part of 
the property now owned by the plaintiff, were enlarged and 
extended, and other business places were conducted in dif¬ 
ferent parts of the property now owned by the plaintiff; 
access could not be obtained to or from the center or south¬ 
ern portions of the properties without use of the main alley 
and auxiliary alley; and the alleys were used by the Stock- 
yard for access to the livestock pens, and also used by the 
Abattoir facilities and the Auth, Loffler, Keane, Phillips 
and Gobel Companies and those having business with them 
for access to such properties. 


23 


The plat (J. App. 287) filed with the 1890 lease (J. App. 
279) was a public record in the Land Records of the Dis¬ 
trict of Columbia. While the lease was later surrendered 
by the lessee, the line of the demise using the alley as a 
boundary marker remains of record. In addition to the 
description of the demise and a Driveway right of way, the 
lessor covenanted that, during the term of the lease, the 
lessee should have and enjoy the land demised and the 
right of way “together * • • with the appurtenances” (J. 
App. 282). At that time, the alley was certainly appur¬ 
tenant to the demise. 

The 1894 deed (Exhibit 5, J. App. 289) conveyed a parcel 
described as bounded by the alley, and with the parcel was 
conveyed “the easements, rights, ways and appurtenances 
thereto belonging”, and, also, the right of way over the 
“Driveway”. 

The 1906 deed (Exhibit 6, J. App. 294) conveyed another 
parcel, describing the eastern line of the property “on the 
west line of said alley”, “together with all the rights, priv¬ 
ileges and appurtenances, easements and rights of way to 
the same belonging or in anywise appertaining but not in¬ 
cluding the use of any alleys south of the north fine of the 
property hereby conveyed” (J. App. 295). Plaintiff’s 
claim, and the easement described in the injunction, does 
not extend south of the north line of this conveyance. 

The 1928 deed (Exhibit 10, J. App. 317) conveyed the 
irregular parcel, in which the alley is described as a bound¬ 
ary or course call , 11 with the improvements, easements and 
appurtenances thereunto belonging”. 

Without repeating in haec verba the formal wording of 
the various recorded instruments, the deeds in plaintiff’s 
chain of title included conveyance of “the rights, priv¬ 
ileges, appurtenances, easements and rights of way to the 
same belonging or in anywise appertaining” (Exhibit 7, 
J. App. 300, Exhibit 9, J. App. 316, Exhibit 11, J. App. 322 
and Exhibit 2, J. App. 276). 
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By express grant or implication 

The appellee respectfully submits that under the de¬ 
cisions of this Court the alleys are easements for plain¬ 
tiff’s property. 

Simply stated, the deeds of conveyance describing the 
property as being bounded by the alley and conveying all 
the easements appertaining to the property, the easement 
of the grantee in the alley became fixed, and the title of sub¬ 
sequent grantees of other parcels became burdened with the 
easement. 

In Scaggs v. Gallagher, 45 App. D.C. 450, a similar 
situation was presented. In that case, the properties front 
on Georgia Avenue and there was an alley in the rear; the 
deed described the parcels as being bounded by an alley, 
and with the parcels was conveyed “all the improvements, 
ways, easements, privileges, rights, appurtenances and 
hereditamentsthe alley was used in common by the own¬ 
ers of the different parcels adjacent to the alley and was 
reasonably necessary for enjoyment of plaintiff’s prop¬ 
erty; and this Court said (page 453): 

“• * * That this alley had been assessed for taxes as 
the property of the trustees and never had been ac¬ 
cepted as a public alley is quite beside the question. 
The moment the trustees conveyed the Gallaghe^ par¬ 
cel with a recognition of the existence of this alley, 
which was reasonably necessary to the enjoyment of 
the parcel conveyed, the easement of the grantee be¬ 
came fixed and the title of subsequent grantees of the 
other parcels, including the grantee of this alley, was 
burdened with this easement. The rule is so well estab¬ 
lished and has been so frequently and carefully stated 
that we shall not dwell upon it. • * # ” 

and (page 454), 

“• • • j n v } ew 0 f the situation then existing, it is too 
plain to admit of doubt that the existence of the alley 
was taken into consideration by the parties when the 
sale of the Gallagher parcel was made. Having sold 
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i 

l 

j 

that parcel with reference to the alley, the grantors j 
conld not thereafter derogate from their grant by in¬ 
terfering with the enjoyment by the grantee of the 
easement impliedly granted- And what conld not be i 
done by the original grantors obviously may not be j 
done by appellants, their grantees”. 

I 

Mr. Chief Justice Alvey, in the opinion of this Court in j 
Wood v. Grayson, 22 App. D. C. 432 (See also 200 U.S. 257, j 
271; 50 L ed. 470,477), with reference to a right to light and 
air, (page 446) stated that it is 

“• * a well settled rule of construction that the grant 
of a principal thing shall be held to carry with it all j 
that is reasonably necessary for the enjoyment of the j 
thing granted, for the purpose for which, according to 
the obvious intent of the parties, the grant was made; ! 
and that a grant is always to be taken strongly against i 
the grantor • • . The deed of trust * * by express j 
terms, not only recognizes the existence de facto, but 
the user, of easements of ways, rights and privileges, ! 
as appurtenant to the said building. * # It is compe- j 
tent to arrive at the necessary extent of the space or 
area by what the parties have done in regard to it, and j 
what they have recognized as reasonably necessary in 1 
actual use.” 

i 

And, Mr. Chief Justice Alvey (page 449) also quoted the ! 
words of Mr. Justice Story in United States v. Appleton, 1 ! 
Sumn. 492, Fed. Case No. 14,463, as follows: 

“In truth, every grant of a thing naturally and neces¬ 
sarily imports a grant of it as it actually exists, unless ! 
the contrary is provided for.” 

i 

In Robinson v. Hillman, 36 App. D.C. 241, 247, this Court j 
said: | 

j 

‘ ‘ The rule of the common law is well settled by a long 
line of authorities that where the owner of an estate | 
uses a quasi easement of an apparent and continuous j 
character over one part of his estate, for the benefit i 
of the other part, and which is reasonably necessary to 
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the enjoyment of that other part, and subsequently 
conveys the quasi dominant part to one person and 
the quasi servient to another, the grantees, in the 
absence of express provision, will take the respective 
parts burdened or benefitted as they were prior to 
the division.” 

In Frizzell v. Murphy, 19 App. D.C. 440, 445, this Court 
said: 

“By this severance, what was at that time a mere 
quasi-easement for the benefit of the building on Lot 
No. 5 became a fixed and permanent easement by im¬ 
plied grant, and the owner thus conveying the one lot 
as the quasi-dominant tenement could not derogate 
from his grant or deny to his grantee, or those claim¬ 
ing under the latter, the use and benefit of what was at 
the time of the severance of the units of ownership an 
open and apparent easement reasonably necessary to 
the enjoyment of the part granted. The principle 
seems to be well settled, both upon principle and au¬ 
thority, that where the owner of both the quasi-dom¬ 
inant and quasi-servient tenements conveys the former, 
retaining the latter, all such continuous and apparent 
quasi-easements as are reasonably necessary to the 
enjoyment of the property pass to the grantee, giving 
rise to an easement by implied grant, • * ‘when a man 
grants a thing he must be considered as granting that 
which is necessary in the proper sense of the word for 
the enjoyment of that which he grants, and he cannot 
derogate from his own grant; he cannot do that which 
will destroy or render less effectual that which he has 
granted. But as regards reservation, the matter stands 
on principle in a very different position. To say that 
a grantor reserves to himself in entirety that which 
may be beneficial to him, but which may be most in¬ 
jurious to his grantee, is quite contrary to the prin¬ 
ciple on which an implied grant depends. That prin¬ 
ciple is that a grantor shall not derogate from or ren¬ 
der less effectual his grant or render that which he has 
granted less beneficial to his grantee’. * * “Upon the 
grant by the owner of a tenement of a part of that 
tenement as it is then used and enjoyed, there will 
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pass to the grantee all those continuous and apparent 
easements (by which, of course, is meant quasi-ease¬ 
ments), or, in other 'words, all those easements which 
are necessary to the reasonable enjoyment of the prop¬ 
erty granted, and which have been and are at the time 
of the grant used by the owner of the entirety for the 
benefit of the part granted. But if the grantor intends 
to reserve any right over the part or tenement granted, 
it is his duty to reserve it expressly in the grant.” 

In Wilson v. Riggs, 27 App. D. C. 550, 554, this Court 
said: 

“It was well said that ‘a grantor cannot derogate from 
his own grant, while a grantee may take the language 
of the deed most strongly in his favor. The law will 
imply an easement in favor of a grantee more readily 
than it will in favor of a grantor 7 .” 

The rule is stated in 17 American Jurisprudence, Ease¬ 
ments, Section 46, as: 

“As a general rule, where a conveyance of land calls 
for a way or street as a boundary and the grantor owns 
the fee in the land represented as the way or street, he 
is estopped, as against the grantee, to deny that it is a 
way or street; and an easement therein passes to the 
grantee by implication of law. This easement is not 
only in that part which adjoins the grantees own land, 
but also, by necessary implication, in such portion of 
the whole as will make the same available and useful 
as an appurtenance to the estate granted.” 

See also 16 Am. Jur. Deeds, sec. 290; 293-4. 

In view of the decisions of this Court cited above, it 
seems unnecessary to refer to other authorities. 

The following citations, however, are in point: 

Faulks v. Schrider, 69 App. D.C. 137; 99 Fed. (2d) 370 
Greemvalt v. McCardell , 178 Md. 132; Atl. (2d) 
Lampmcm v. Milks, 21 N.Y. 505 
Wells v. GarbvM, 132 N.Y. 430; 30 N.E. 978 
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The case was fully argued by counsel for both sides (J. 
App. 255-268). With respect to the claim of easement by 
deed or implication, plaintiff contended that defendants’ 
deed title is subject to plaintiff’s easement (J. App. 258, 
266); although the defendants had a deed conveying title 
to the alleys, the plaintiff has the right to use the alleys by 
easement and defendants’ ownership was restricted as to 
the alleys by the easement which was paramount to de¬ 
fendants’ rights (J. App. 258, 266-267); the alleys were in 
existence at the time of the deeds from the common source 
of title (J. App. 255-256); the alleys were designated in 
the deeds and are appurtenances to plaintiff’s property (J. 
App. 258) restricting the defendants’ ownership of the 
alleys; defendants’ position was that whatever right the 
plaintiff has is merely a right of use by permission (J. App. 
262). 

The cases cited by defendants with respect to this sub¬ 
ject do not seem to be applicable to the point involved. Ap¬ 
parently, defendants misconstrue the plaintiff’s position. 
The plaintiff contends there is an easement by express 
grant or implication because the alleys were in existence 
at the time of the deeds from the common source of title, 
described as boundaries of the property conveyed, and used 
as alleys for such properties. The area of the easement 
is certainly not in dispute (J. App. 25). There is no claim, 
and none granted, for an easement beyond the area re¬ 
stricted by the 1906 deed (Exhibit 6, J. App. 295). The 
easements are those which were in existence at the time 
of the deeds (Exhibits 14A and 26, J. App. 180,178). These 
rights were in existence, they are not new rights. 

There seems to be a contention that the existence of the 
‘ ‘ Driveway ’ ’ excluded any other way. This could hardly be 
the fact as the deeds included conveyance of easements and 
appurtenances and, also, the “Driveway” (J. App. 291, 
295, 300, 316, 319 and 322). Easements in the alleys were 
restricted only in the 1906 deed (Exhibit 6, J. App. 295) as 
to the area south of the north line of the conveyance and no 
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easement is claimed or granted beyond this point. If ease¬ 
ments in the alleys were reserved or restricted, the grantor 
could have expressly so stated in the deeds, as was done in 
the 1906 deed. Frizzell v. Murphy, supra. 

In Scaggs v. Gallagher, supra, Gallagher’s property 
fronted on Georgia Avenue, and the alley was in the rear. 
In this case, there is a “Driveway” and alleys. In prin¬ 
ciple, there seems to be little difference and the decision 
in Scaggs v. Gallagher, supra, seems to apply here with 
equal force. 

A contention that the easement is limited appears inap¬ 
plicable. The area is not in dispute (J. App. 25). The use 
has been general for the various activities engaged in busi¬ 
ness along the alleys for vehicles and pedestrians (J. App. 
112-118, 146-150, 150-151, 118-122, 126-131, 158-159, 123-126, 
151-157,163-166, 239 and 246) and the Court so found from 
personal inspection at the site (J. App. 30) FRCivP 52(a). 

To avoid confusion it should be noted that the “Drive¬ 
way” and the claimed easement are not the same. The for¬ 
mer is at the northwest corner of plaintiff’s property; the 
latter on the east and north. 

By prescription 

The trial judge found, as a fact, that the alleys have 
been used by the plaintiff and his predecessors in title in 
their occupancy of the real property now owned by the 
plaintiff for general purposes of passage for ingress and 
egress thereto and such use has been uninterrupted, con¬ 
tinuous, open, notorious, hostile and adverse for such gen¬ 
eral purposes since prior to the year 1906 (J. App. 26). 

In Bonds v. Smith, 79 U.S. App. D.C. 118, 120, 143 Fed. 
(2d) 369, this Court said: 

“Anyone rightfully in possession of premises to which 
an easement is appurtenant may enjoin its obstruc¬ 
tion.” 
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Appellants contend that a prescriptive right to use the 
alleys was not established. In their brief, appellants say 
the “evidence in this case was uncontradicted, clear and 
unequivocal that at all times prior to 1933 the alleys in 
question were used by permission of the Stockyard Com¬ 
pany” (Applt. Brief 12-13). Yet, in the third sentence 
following, the appellants say “No formal permission ap¬ 
pears to have been given to use the alleyways” (Applt. 
Brief 13). Appellants, then, refer to testimony of defense 
witnesses, respecting gates and keys and one occasion when 
access was prevented, and overlook or brush aside the other 
evidence. 

The trial judge had the opportunity to see the witnesses 
on the stand and to see the places indicated by them on 
various exhibits, which were apparent to the trial judge, 
from their testimony, in many instances indicated by “here 
and there” (J. App. 240); in addition, the trial judge made 
a personal inspection at the site and saw the situation as it 
existed (J. App. 193). 

The record shows the evidence as to the existence and 
use of the alleys. The testimony of the witnesses and sub¬ 
stance of the Exhibits are summarized in the Counter State¬ 
ment of the Case, Summary of the Evidence (pages 6 to 20), 
supra. 

The alleys are graphically shown on plaintiff’s Exhibits 
3,14A, 19A, 19B, 19D and 26 and defendants’ Exhibit A 13. 

In brief, the evidence shows that the alleys, one extend¬ 
ing from its entrance at Benning Road to and alongside the 
east side of the old abattoir property to its south end, paved 
with cobblestones, and the other between a paved road on 
the west side and the alley on the east, were in existence and 
used, since prior to 1906 (Keane J. App. 234, Kelle J. 
App. 158, Gray J. App. 243, Knudsen J. App. 123, Shu¬ 
mate J. App. 147, Noll J. App. 150, Mikalaski J. App. 118, 
Cudmore J. App. 152, Alexander J. App. 131, Schmidt J. 
App. 113, Borrowman J. App. 167, Kengla J. App. 164 
and Cogito J. App. 61); the alleys were used, continuously 
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and frequently, to the abattoir office and properties, and 
for the properties along the alleys, for men to go to work, 
and for trucks and teams and wagons, for vehicular traffic 
and by foot, and by Loffler, Auth, Phillips and anyone that 
had business there, for delivery of mail, for anything 
brought in by trucks, for loading and unloading, for manu- j 
factured goods, by everyone who went in there, and by any¬ 
body who had business for that area, “whatever had to go j 
up there—that went in”, and “no one restricted us from j 
going in there”; the alley was the only roadway to get sup- j 
plies or to get to the rear of the abattoir and the only ve¬ 
hicular way to the southern part of the property or to take 
anything from the slaughterhouse, and access to portions 
of the property could only be obtained through the alleys, i 
(Schmidt J. App. 112-118, Shumate J. App. 146-150, Noll 
J. App. 151, Alexander J. App. 126-131, Kelle J. App. 158- j 
159, Knudsen J. App. 123-126, Cudmore J. App. 151-157, j 
Kengla J. App. 163-166 and Cogito J. App. 60-112). Con¬ 
tinuity of use and possession by plaintiff and his predeces- j 
sors in title was established by witnesses from 1906 to the j 
present time; continuity of ownership was admitted (J. I 
App. 25). 

The appellee respectfully submits that the findings of 
fact were amply supported by the evidence. The appel- f 
lants’ statement that the findings “were utterly without i 
foundation” seems to ignore the evidence before the Court. 

The appellee respectfully submits that the facts and rul- ] 
ing in this case are in accord with, and not contrary to, the | 
decision of this Court in Umhau v. Bazzuro, 76 XJ.S. App. 
D.C. 394, 133 Fed. (2d) 256, cited by appellants. In the J 
TJmhau case, the alley was not provided with an outlet to i 
surrounding streets and there was only occasional use of 
the property at the end of the alley, sometimes with ex- j 
press permission, and the use appeared to have been al- j 
lowed as a friendly accommodation. In this case the alleys | 
extended to, or had access to, an entrance on Benning Road, i 
were used day after day over a period of approximately 50 j 
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years, without any evidence of even one instance of formal 
permission. It is submitted that the ruling in this case is 
supported by the TJmhau case. 

Certainly the plaintiff was entitled to the rights of his 
predecessors in title. As was said in Bonds v. Smith, 
supra: 

* 

“In the case of easements, as is true of acquisition of 
title by adverse user, generally, the privity -which is 
necessary to permit tacking may be of estate, blood or 
contract. A devisee can tack his possession to that of 
his devisor; the tenant’s possession is that of his land¬ 
lord.” 

See also, Middletown Realty Co. v. Roland Park Civic 
League, Md. , 78 Atl. (2d) 200. 

In Wilson v. Waters, 192 Md. 221, 64 Atl. (2d) 135, 136, 
the Court said: 

“It may be stated as a general rule that when a person 
has used a roadway over the land of another openly 
and continuously and without objection for twenty 
years, it will be presumed that the use has been adverse 
under a claim of right, unless it appears to have been 
by permission. To prevent a prescriptive easement 
from arising from such use, the owner of the land 
has the burden of showing that the use of the way was 
by license inconsistent with a claim of right. * # ’ ’ 

In Smith v. Shiebeck, 180 Md. 412, 24 Atl. (2d) 795, 800, 
the Court said: 

“• * * It is a familiar principle that to establish a 
right of way by prescription it is necessary to prove 
an adverse, exclusive and uninterrupted use of the way 
for twenty years. The term ‘adverse use’ means use 
without license or permission, for an adverse right of 
an easement cannot grow out of a mere permissive en¬ 
joyment. Where, however, a person has used a right 
of way for twenty years unexplained, it is fair to pre¬ 
sume that the use has been under a claim of right, un¬ 
less it appears to have been by permission. In other 
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words, the use of a way whenever one sees fit over the 
land of another, without asking leave is an adverse use, 
and the burden is upon the owner of the land to show 
that the use of the w r ay was by license or contract in¬ 
consistent with a claim of right.’’ 

In Potomac Edison Co. v. Routzahn, 192 Md. 449, 65 Atl. 
(2d) 580, 585, the Court said: 

“ <# * * When a person has used a roadway over the 
land of another openly and continuously and without 
objection for twenty years, it will be presumed that the 
use has been adverse under a claim of right, unless it 
appears to have been by permission. To prevent a pre¬ 
scriptive easement from arising from such use, the 
owner of the land has the burden of showing that the 
use of the way was by license inconsistent with a claim 
of right.’ ” 

In Greemvalt v. McCardeU, 178 Md. 132,138, — Atl. (2d) 
—, the Court said: 

* * A way of necessity by implication of law does 
not arise from an express grant, but from a presump¬ 
tion that it was the intention of the parties that the 
grantee should have access to his land over the land of 
the grantor. # * * Where an easement exists as a result 
of an express grant, its use may of course be enjoyed 
accordingly. 19 C. J., Easements, sec. 218. Necessity 
of itself does not create a right of wav; it is merely a 
fact offered in evidence to show an intention to estab¬ 
lish a right of way by raising the presumption of a 
grant. Whether or not an easement is intended de¬ 
pends upon the provisions of the deed and the facts in 
each particular case.” 

In Wilson v. Waters, supra, the Court also said: 

“• • • We adopt the rule that if a road led at its start 
only to the premises of the persons using it, such cir¬ 
cumstance is sufficient to prove their user under a claim 
of exclusive right, in the absence of proof to the con¬ 
trary. If a road, which was started in such a manner 
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as to make the user adverse and exclusive, is after¬ 
wards enjoyed in common with the public, the user 
does not lose its exclusive character as the result of 
the joinder of the public therein. • • • Since plaintiffs 
testified that they had used the road in this case with¬ 
out objection for more than twenty years, we think the 
jury had the right to determine that defendant and her 
predecessors in title would not have acquiesced in the 
user of the road for so long a period, when it would 
have been to their interest to have stopped it, unless 
they believed that the parties using it had a right of 
way, of which they should not be deprived. The right 
of way cannot prejudice anyone except the present 
owner, who waited many years before she barricaded 
the road. An easement over her land by prescription 
is sanctioned by public policy.” 

Appellants contend that the use of the alley was by per¬ 
mission only because there were gates across the alleys 
which were locked. However, this was an issue of fact 
which was determined by the trial judge in favor of the 
plaintiff. 

As expressed by one of plaintiff’s witnesses, “there 
were gates to the pens” but the passageways to the pens 
were not similar to the alley, because the pen gates could 
be opened up for cattle passage—where the alley was, not 
an opening, but where they could go right in for loading, 
or anything like that (Cudmore, J. App. 156). In fact, 
defendants’ witnesses testified that the gates were pri¬ 
marily to control passage of livestock (Keane J. App. 238), 
the gates were closed to control passage of livestock 
(Padgett J. App. 247); and the purpose of the fence was 
to keep the cattle enclosed (Kogod J. App. 224) and the 
stockyard company kept the keys to the gates, as they 
kept the keys to all the pens (Keane J. App. 241). It is 
respectfully submitted that the trial judge was correct in 
finding that the gates were there for convenience to keep 
the stock enclosed and not to bar the easement. 

While one of defendants’ witnesses testified the gate 
at the entrance was always locked at night (Keane J. App. 



35 


238), another defense witness could not recall seeing it 
locked (Padgett J. App. 248) and another defense witness 
was undoubtedly confused as to the location of the gates 
(Gray J. App. 245). 

Appellants also contend that on one occasion over a 
period of approximately fifty years the stockyard prevented 
access to the alley. Apparently, however, the trial judge 
did not give credence to this testimony (J. App. 265). 

It is also a matter of interest that defendants’ counsel 
had advised the Court that the gates were closed by the 
Stockyard Company “and anybody who used that way” 
(J. App. 44) and the same interests did not, in fact, control 
the abattoir and stockyards (J. App. 44). 

Although the evidence is in conflict as to closing of the 
alleys by gates, it is respectfully submitted tha*, even 
though this fact was conceded arguendo, this would not bar 
the easement. 

In Preston v. Siebert, 21 App. D.C. 405, 414, this Court 
said: 


“* * * Every case probably depends upon its own 
circumstances, and usage and custom undoubtedly have 
much to do with the question of the reasonableness of 
an apparent obstruction. Every gate over a right of 
way is to a greater or less extent an obstruction; but 
if the circumstances are such that it constitutes no more 
than a reasonable protection to property, which all the 
parties might well be supposed to have anticipated 
when the right of way was created, and if it is such 
an obstruction as does not unreasonably or in any sub¬ 
stantial manner interfere with the use of the right of 
way, a gate should not be regarded as an unlawful im¬ 
pediment to the owner’s enjoyment of such right of 
way.” 

In Campbell v. Bishields, -Md.-, 80 Atl. (2d) 262, 

266, the Court said: 

“The mere fact that a gate has been erected across 
a roadway, to the use of which one has acquired a pre¬ 
scriptive right, does not destroy such right but merely 
limits it.” 
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In Wynne v. Boone, 88 U.S. App. D.C. -, 191 Fed. 

(2d) 220, 79 WLR 779, this Court said: 

“In this case, # * • the evidence was not primarily 
documentary. Oral testimony, dependent upon the 
‘candor and credibility of the 'witnesses,’ * * # was the 
crux of the case. The trial judge saw and heard the 
witnesses; we have done neither. Under Rule 52 w r e 
must give due weight to the opportunity which he thus 
possessed. We must recognize that the trial judge may 
disregard the testimony of a particular witness ‘even in 
the absence of any direct conflicting testimony. He 
(the witness) may be contradicted by the facts he states 
as completely as by direct adverse testimony and there 
may be so many omissions in his account of particular 
transactions, or of his own conduct, as to discredit his 
whole story. His manner, too, of testifying may give 
rise to doubts of his sincerety, and create the impres¬ 
sion that he is giving a wrong coloring to material facts. 
All these things may properly be considered in deter¬ 
mining the weight which should be given to his state¬ 
ments, although there be no adverse verbal testimony 
adduced’?’ (Emphasis supplied.) 

Appellants’ counsel apparently gives credence only to 
the testimony of his witnesses, ignoring the circumstances 
related by other witnesses in the case, which the trial judge 
considered important (J. App. 265, 30-31). In the closing 
argument, counsel for the defendant stressed the testimony 
of defense witnesses respecting closing of the alleys and 
that the alleys were used with permission (J. App. 262-265); 
notwithstanding, the judge disagreed (J. App. 265). 

In Remington Rand, Inc. v. Societe Internationale ,- 

U.S. App. D.C.-,-Fed. (2d)-; 79 WLR 851, this 

Court said: 

“ * • • The evidence was of varied nature, with many 
witnesses and documents. Much of this evidence, oral 
and written, bore upon the aforesaid issues. There were 
some conflicts. Credibility and accuracy had to be ap¬ 
praised ; statements, w’ritings, and actions had to be in¬ 
terpreted, all to the end that the true nature and pur- 


pose of Interhandel’s declaration be justly determined, j 
That was the vital question. * * * Where a trial in- ! 
volves disputed factual issues a choice must always be 
made between opposing versions of the evidence. In j 
this case the law imposed that high duty and responsi- j 
bility upon the presiding judge. His preferred oppor- | 
tunity for just appraisement of the witnesses and fair 
comparison and evaluation of the evidence is recog- j 
nized in the law’s command that ‘ Findings of fact shall 
not be set aside unless clearly erroneous, and due re- 1 
gard shall be given to the opportunity of the trial court | 
to judge of the credibility of the witnesses’.” 

See also Wynne v. Boone, supra, and Fox v. Ewers, - | 

Md.-, 75 Atl. (2d) 357, 358. 

i 

In the appellant’s Brief (page 5) comment is made that j 
before any argument of counsel, the Court indicated his ! 
conclusions. A correct decision is none the less effective be¬ 
cause the judge expresses his tentative views to counsel, 
so that these points may be covered in the argument, or if 
the judge, during the argument, comments on the weight ! 
of the evidence, even though counsel may be annoyed that 
the judge does not adopt his views. Indeed, it is now ex¬ 
pected in appellate practice that much of the time allotted 
counsel for argument will be used to reply to interroga¬ 
tion from the Bench. Yet, the written opinion, as signed 
Findings, expresses the decision of the Court and the de¬ 
cision is nonetheless effective, even though the matters pre- j 
sented in the time for argument do not conform to coun- | 
sel’s planned presentation. In this case, the various mat- | 
ters involved were fully presented in the argument and the 
Court decided against the contentions of the defendants. 

It is respectfully submitted that the cases and authorities 
cited by appellant on this subject do not apply to the facts j 
in this case. 

Easement not Abandoned 

i 

The right of the plaintiff and his predecessors in title j 
to use the easements was not abandoned. 
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Extensive reference to the evidence, in the summary and 
argument, has already been made in this brief and it would 
be repetitious to review it. In brief, the testimony shows 
the continuous use of the alleys for general purposes in con¬ 
nection with the businesses conducted on plaintiff’s prop¬ 
erty, prior and subsequent to his purchase, to the present 
time, in so far as access was needed to the property, at all 
times; even during the time when the use was limited be¬ 
cause of litigation with governmental authorities, the alleys 
were used for any required purposes; and, since plaintiff’s 
ownership, used until the obstruction was placed by defend¬ 
ants in 1949, although on one occasion it appeared that de¬ 
fendants had intended to grade off the alley and, wdien the 
plaintiff protested and claimed his right to the easement, 
the alley use was not interrupted (J. App. 78). 

The alleys were easements and conveyed as appurten¬ 
ances under the deeds (supra). 

This Court, in Brunthaver v. Talty, 31 App. D.C. 134, with 
respect to use of an alley, said: 

“Mere neglect to enjoy an easement created by grant 
has no greater effect to extinguish the right of the 
grantee thereto than to the freehold to which it is ap¬ 
purtenant, ’ 9 

“• # # There is no way, in our opinion, in which an 
easement created by grant can be extinguished by aban¬ 
donment,—that is to say by nonuser,—unless there has 
been, in connection with acts inconsistent with the in¬ 
tent to use, some acquiescence in its obstruction by 
another for a reasonable period at least, or some repre¬ 
sentations that would work an estoppel. Nothing what¬ 
ever was done by the successive owners of the lots abut¬ 
ting on the alley, in this case, to prevent the enjoyment 
of the easement by the defendant or those under wTiom 
she claims. • • • Complainant had no right to assume, 
in the face of recorded titles under which both parties 
held, and the unobstructed condition of the alley, that 
defendant had forever relinouished her right to its en¬ 
joyment. • • •” 
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Reaffirmed in Faulks v. Schrider, 69 App. D.C. 137, 99 
Fed. (2d) 370. 

See also KeUy v. Laurence (in eo Nomine Nail Co. v. 
Furnace Co.), 46 Ohio St. 544, 22 NE 639. 

In Penn Bowling Alley v. Hot Shoppes, 86 U.S. App. D.C. 
58,179 Fed. (2d) 64, cited by appellants, this Court held that 
misuse of an easement is not an abandonment. In that case, 
the owner of the dominant tenement subjected the servient 
tenement to a use not only for the dominant tenement but 
also for other property adjacent, not entitled to the ease¬ 
ment. In this case, the dominant tenement is all the prop¬ 
erty now owned by plaintiff, conveyed in several parcels by 
separate deeds from the common source of title with the 
easements. In the Penn Bowling Alley case, the dominant 
tenement subjected the servient tenement to an additional 
burden for parking vehicles. In this case, the use is only 
for passage, as always. 

The evidence in this case shows that the deeds conveyed 
general easements and they were in use as such; the ease¬ 
ments were not granted for or restricted to any specific 
uses or particular purposes. The facts are not similar to 
the situations to which appellants refer. It is respectfully 
submitted that the cases and authorities cited by appellants 
are not applicable to this case, either with respect to dis¬ 
continuance of the abattoir or the general right of passage. * 

Actual and Constructive Notice 

The trial judge found that the defendants acquired title 
with actual and constructive notice of the easements (J. 
App. 31). 

The evidence established that the Land Records of the 
District of Columbia showed the existence of the alley in the 
recording of the lease in 1890, to which was appended a plat 
(J. App. 287), and in the Recording of deeds and encum¬ 
brances, affecting the title to the property owned by both 
parties, describing the same as boundary markers or course 
calls, (J. App. 289-324); and, in addition, the alleys were 





shown in the government record of the topographic survey 
(Exhibit 14A) and in the plat filed in the Surveyor’s office 
(Exhibit 26), all of which were public records and of which 
the defendants were charged with constructive notice. 

In addition, the testimony showed (J. App. 182-234) that 
defendant was familiar with the property (J. App. 187) 
since 1917 (J. App. 200); had visited the place a good many 
times between 1919 and 1930 (J. App. 187); before he pur¬ 
chased the property in 1941 he went there to inspect it with 
a real estate agent (J. App. 185); he bought the land as 
acreage, the contents and material on the property were of 
no importance to him (J. App. 230); he bought everything 
that the stockyard owned (J. App. 183); when bought the 
property, the alley was partially paved with cobblestones 
which extended back alongside plaintiff’s property further 
than the present iron gates (J. App. 202); looking south 
from Benning Road to the Rear of plaintiff’s grounds, the 
alley was covered with cobblestones ‘‘same as it is now; 
hasn’t been changed” (J. App. 206) and the auxiliary alley 
was there every time he went there (J. App. 215); and, the 
alley is now as it was before February 4,1949 (J. App. 234) 
and the old photograph (Exhibit 27) was a true picture of 
the place, as it was prior to 1919 (J. App. 210). 

On this evidence and the other circumstances in the case, 
it is respectfully submitted that the defendants’ had actual 
and constructive notice of the alley and the finding of the 
Court to this effect was amply supported. 

Appellants contend that they are innocent purchasers 
and reference is made to various parts of defendant’s tes¬ 
timony. As indicated above, in addition, the Court had be¬ 
fore it evidence of other circumstances in the case; which 
were proper to be considered in determining the weight to 
be given Defendant’s testimony. Wynne v. Boone , supra. 

Appellants stress the fact that “he also had a survey 
made and had the title examined” (Applt. brief page 19). 
It is obvious that his survey (defendants’ exhibit 1) was 
only to cover the computation for boundary lines for the 
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description in his deed; in fact, if defendants had requested 
a survey showing rights of way, as was the case in plain¬ 
tiff’s survey (Exhibit 13), the survey would have clearly 
shown the existence of the alleys, the “Driveway” and the 
conditions seen by the surveys (J. App. 141-146, 157-158). 
There was no change in the paving of the alleys from his 
own testimony (J. App. 206) and, it is respectfully submit¬ 
ted, that the defendants’ survey only gave an outline de¬ 
scription of the property for the scrivener of the deed, and, 
the survey shows simply the lines of his deed (J. App. 200). 

It is also obvious that the Land Records gave public notice 
of the easement and such facts must have been noted, or 
should have been, if the title was examined. 

As has been said in automobile accident cases, “if he had 
looked he would have seen” what the Surveyor saw and re¬ 
corded (Exhibit 13). 

Some point is also made that defendants have made ex¬ 
tensive improvements to the property, since acquiring it. 
Defendants certainly cannot say that they did not have 
notice of the plaintiff’s claim because both plaintiff and 
defendant met at the scene and discussed the situation 
(J. App. 66-67, 78, 189) and plaintiff also asserted his 
rights in a letter to defendants’ counsel in 1942 (Exhibit 20). 
Notwithstanding, the defendant said there “has never been 
an argument over the alley”; the argument concerned the | 
use of the parking space (J. App. 195), which, incidentally, j 
is not included in the easement. 

Testimony was in conflict as to a claim that plaintiff had , 
agreed to lock the present gates on his property. Defendant 
testified there was a conversation to that effect (J. App. 
190). A defense witness said he recalled such a conversation 
(J. App. 250) but this same witness fohnd himself contra¬ 
dicted as to his testimony respecting plaintiff’s claim to an 
alley by his own correspondence (J. App. 252-253). The 
plaintiff denied the conversation was to that effect, (J. App. I 
254). 

i 

I 

I 

i 

i 





It is is also interesting to note that defendants assert 
their innocent purchase without notice of the easement and, 
yet, the defendants now concede that plaintiff has an un¬ 
restricted general easement in the “Driveway” (J. App. 
200), although the area of the “Driveway” was included 
in the lines of his deed and the “Driveway” was not shown 
in his survey (J. App. 200), and this certainly was not his 
position when he first met plaintiff and told plaintiff he was 
landlocked without access (J. App. 226). 

It is also interesting to note that at first defendant testi¬ 
fied that the alley was not, and is not, cobblestone at its 
intersection with Benning Road (J. App. 204) and, yet, 
when expressly asked by the judge, who had by then in¬ 
spected the property and undoubtedly seen the fact exist¬ 
ing and had the point in mind, somewhat modified his 
statement (J. App. 206-207). It seems a matter of fair com¬ 
ment, it is respectfully submitted, that defendant appeared 
to be consistent only in being inconsistent. 

In view of the evidence before the Court, it is respect¬ 
fully submitted that the defendants are charged with actual 
and constructive notice of the easement and the Finding is 
supported by the evidence. 

Wynne v. Boone, supra. 

Remington Rand v. Societe Internationale, supra. 

CONCLUSION 

It is respectfully submitted that the plaintiff is entitled 
to the judgment enjoining the obstruction of the easements 
established and the findings and judgment are correct and 
should be affirmed. 

Respectfully submitted, 

H. Wixship Wheatley, 

H. Wixship Wheatley, Jr., 
1010 Vermont Avenue, N.W., 
Washington 5, D. C., 
Attorneys for Appellee. 
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APPENDIX 

Resume of Conveyances in Chains of Title 
1. Common Source 

On the 14th day of October, 1887, (J. App. 269), Union 
Stock Yards purchased a tract of land in Benning, D. C., 
“with the buildings, rights, privileges and appurtenances, 
to the same belonging, or in anywise appertaining, and all 
the estate, right, title, interest, claim, and demand what¬ 
soever both at law, and in equity of said parties of the first 
part, or either of them of, in, and to the same. To Have axd 
to Hold said parcels of land and premises with the appur¬ 
tenances unto said party of the second part, its successors 
and assigns for its and their use and benefit forever.” (J. 
App. 271). 

2. Chain to Plaintiff 

(a) On the 26th day of February 1890 (J. App. 278), 
Union Stock Yards leased a portion of the above premises 
to Washington Abattoir Company of West Virginia, 
described in part as follows: 

“Beginning for the same at the corner formed by the face 
of the wall on the south side of the branch and the fence 
on the west side of the Main Alley in said grounds” (em¬ 
phasis supplied) with description as per plat attached 
Marked “A” (J. App. 287). (This lease was for forty 
Years.) 

(b) On the 20th day of September, 1894 (J. App. 289) 
Union Stock Yards sold to Washington Abattoir Company 
of West Virginia the leased premises with some additional 
land thereto and, for the consideration of five dollars and 
the surrender of the lease, granted, bargained, sold and 
conveyed “to Washington Abattoir Company of West Vir¬ 
ginia, and its successors forever, a parcel of ground situate 
at Bennings in the District of Columbia, being part of the 
grounds now occupied by the said Union Stock Yard Com- 
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pany as a stock yard, bounded by a line beginning at the 
corner formed by the face of the wall on the south side of the 
branch and the fence on the westerly side of the Main Alley 
in said grounds ; y> (emphasis supplied) with a course 
description of Parcel sold (J. App. 291) “with the ease¬ 
ments, rights, ways and appurtenances thereto belonging; 
• * * To have and to hold the same, with the improvements, 
rights, ways, easements and appurtenaces, unto and to the 
use of the said Washington Abattoir Company, and its 
successors forever; and the said Union Stock Yards Com¬ 
pany doth for itself, its successors and assigns, covenant 
and agree with the said party of the second part, that it, 
the said party of the second part and its successors, shall 
and lawfully may peaceably and quietly have, hold, and 
enjoy the said parcel of land herein granted, with the ease¬ 
ments and appurtenaces thereof, * * * without let, suit, 
trouble, molestation, expulsion or interruption by the said 
party of the first part, its successors or assigns.” (J. App. 
292)* 

(c) About 10 years later, on the 31st day of December, 
1904 (J. App. 299), Washington Abattoir Company of West 
Virginia sold to Loffier, Keane and Auth and granted, 
bargained, sold, aliened, enfoeffed, released, and conveyed 
the property conveyed to it in 1894, describing the same in 
part as bounded by a line “Beginning at the corner formed 
by the face of the wall on the south side of the branch o,nd 
the fence on the Westerly side of the Main Alley in the 
grounds owned by the Stockyards ’ 1 (emphasis supplied), 
with the course description, “Together with all the rights, 
privileges, and appurtenances, and rights of way, and ease¬ 
ments therein and thereby, secured and conveyed, together 
with all the rights, privileges, appurtenances, easements, 
and rights of way to the same belonging or in anywise ap¬ 
pertaining and all the improvements, machinery,” etc. 
(J. App. 300) 
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(d) On the 24th day of May, 1906 (J. App. 294), or about 
12 years after the first conveyance to Washington Abattoir 
Company of West Virginia, Union Stock; Yard sold to 
Keane and Auth a parcel of land, adjoining the southerly 
portion of the premises conveyed in 1894, in which deed 
the Stockyards granted the land therein described, describ¬ 
ing the eastern line of the property “on the west line of 
said alley, * * • together with all the rights, privileges and 
appurtenaces, easements and rights of way to the same 
belonging or in anywise appertaining but not including the 
use of any alleys south of the North line of the property 
hereby conveyed.** (Emphasis supplied) (J. App. 295). 

(e) On January 1, 1910, the Stockyards mortgaged its 
property (J. App. 308) to the American Security and Trust 
Company, in which the property mortgaged was described, 
in part, as follows (J. App. 309): 

“To the right of way of the B. & 0. Railroad (Alexandria 
Branch) thence with said right of way • * * to the land of 
the Washington Abattoir, thence * * * to the line of an 
alley or road thence with said alley * • # to the north face 
of a stone wall ” (emphasis supplied). (The property en¬ 
cumbered included the property now owned by defendants.) 
The alley or road again is referred to therein. 

(f) On May 22, 1916 (J. App. 314), Loffler and Keane 
sold to Washington Abattoir Company of the District of 
Columbia the parcels conveyed in the 1904 and 1906 deeds, 
describing the same, in part, as “Beginning for the same 
at a corner formed by the face of the wall on the south 
side of a Branch and a fence on the westerly side of the 
Main Alley on the grounds formerly owned by” the Stock- 
yard Company, with the description, and, then, “Together 
with the improvements, rights, privileges, and appurten¬ 
ances to the same belonging. ” (J. App. 316) 

(g) On June 22, 1928 (J. App. 317), the Stockyards 
Company sold to A. Loffler Provision Company another 
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parcel, adjoining and north of the property described in 
the 1890 lease, conveying the same in fee simple “with the 
improvements, easements and appurtenances thereunto be¬ 
longing,” describing the property by course and call; “To 
Have and to Hold, the said land and premises, with the 
improvements, easements, and appurtenaces, unto and to 
the use of the said party of the second part in fee simple.” 

(h) On July 6, 1928 A. Loffler Provision Company sold 
to Keane-Loffler, Inc. (J. App. 322). 

(i) Later the name of Keane-Loffler, Inc., was changed 
to “Adolf Gobel, Inc.” (J. App. 242), w r hich filed a volun¬ 
tary petition for reorganization, under Section 128 of 
Chapter X of the Act of Congress relating to Bank¬ 
ruptcy, in the District Court of the United States for the 
Southern District of Newr York on September 29, 1941, (J. 
App. 273), wrhich petition was duly approved by the United 
States District Judge, by order entered on the 30th day of 
September, 1941, (J. App. 273) and there was conveyed to 
plaintiff the property hereinbefore mentioned (J. App. 
275); “And all of the right title and interest in and to the 
same of said Adolf Gobel, Inc., together with any and all 
right, title and interest or estate winch Adolf Gobel, Inc., 
Debtor, or Charles Seligson, as Trustee of Adolf Gobel, 
Inc., Debtor, may have or could claim or assert in and to 
any of the land adjoining the above described property on 
the north, east or south, free and clear of all liens and en¬ 
cumbrances * * *. 

“To Have and to Hold said premises with all of the pri¬ 
vileges and appurtenances thereto belonging # • •. 

3. Chain to Kogod 

(a) The mortgage of January 1, 1910, recorded January 
4, 1910, (J. App. 308) was an encumbrance against the 
property now owned by defendants but the lien of the 
same is now released. 
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(b) On July 27, 1941, Union Stock Yard Company con¬ 
veyed to Eastern Development Corporation the balance of 
the area involved in this litigation (J. Ap. 23). The 
Eastern Development Corporation is owned by defendants 
(J. App. 207). 

(c) Thereafter on May 14, 1942, Eastern Development 
Corporation conveyed to defendants in the case at Bar. 

The defendants attempted on February 4,1949 to convert 
the rights, privileges and easements of the plaintiff and 
invaded without justification or probable cause, plaintiff’s 
rights, for which this injunction suit was filed to remove 
the obstruction from the easements. 


